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Buck v. Bell:
"Felt Necessities" v. Fundamental Values?*

Robert J. Cynkar**

Oliver Wendell Holmes once observed, "The law is the witness and
external deposit of our moral life. Its history is the history of the moral
development of the race."' A Supreme Court decision is only the culmina-
tion of the complex historical process by which the law articulates the political
and legal principles which animate American society at any specific time. This
Article examines this process of constitutional adjudication via a study of
Buck v. Bell,2 a 1927 case concerning the sterilization of feebleminded persons
in state mental institutions. The dramatically controversial issues in the case
make it an unusually clear example of the translation of the "felt necessities of
the time" and the "prejudices which judges share with their fellow-men '"
into the fundamental law of the nation. Buck v. Bell thus brings into bold
relief the implicit process by which values are in a sense "promulgated" in
constitutional adjudication. The case is especially interesting because many of
the assumptions on which the decision rests are quite alien to our outlook
today. Some of these assumptions appear demonstrably false. These differ-
ences with our current "moral values" bring into sharp focus the problems
inherent in a principle of fundamental law, perhaps even in an idea of "jus-
tice," that is founded only on unanchored reason or sentiment.

To many social reformers of the 1920's, Carrie Buck was a sad example
of the type of person that threatened to disrupt American society.4 Her life
had been characterized by such irrational "immorality, prostitution, and
untruthfulness" that her guardian had been forced to commit her to an
asylum. Yet Carrie was not a consciously evil girl; rather, she was mentally
defective and hence could not control her behavior. Though eighteen years
old, Carrie had a "mental age" of only nine. Her mental weakness seemed
obviously inherited from her mother, who, at age fifty-five, just approached a
"mental age" of eight. Thus, Carrie posed a serious threat to society by
spreading her feeblemindedness through her children. In fact, she already had
an illegitimate child whom observers supposed to be defective.

Many scientists believed that they had satisfactorily pinpointed the here-
ditary nature of the danger of the Carrie Bucks of society. The solutions to the
problem seemed obvious. If people like Carrie Buck had inherited their social
inadequacies, one had merely to segregate them during their fertile years, or
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sterilize them, to rid society of their kind, humanely and permanently. This
logic was not lost upon the legislators of Carrie's home state of Virginia, who,
in 1924, passed a law to sterilize inmates of state mental institutions. 5

Six months later, the Board of Directors of the State Colony for Epilep-
tics and Feebleminded at Lynchburg, Virginia, where Carrie Buck had been
committed, ordered her sterilization under the conditions set down by the law.
Carrie's guardian, R. G. Shelton, following the statutory procedures, ap-
pealed this order to the Circuit Court of Amherst County.6 When the sterili-
zation order was upheld in that forum, the case was appealed to the Virginia
Supreme Court of Appeals, where again Carrie's cause was defeated. Finally,
Shelton took the case to the United States Supreme Court. The highest
tribunal in the land upheld the judgment of the lower court on May 2, 1927,J
with Justice Oliver Wendell Holmes commenting in the course of his opinion
for the Court:

The judgment finds ... that Carrie Buck "is the probable potential
parent of socially inadequate offspring, likewise afflicted, that she
may be sexually sterilized without detriment to her general health
and that her welfare and that of society will be promoted by her
sterilization," and thereupon makes the order. In view of the gen-
eral declarations of the legislature and the specific findings of the
Court, obviously we cannot say as matter of law that the grounds do
not exist, and if they exist they justify the result. We have seen more
than once that the public welfare may call upon the best citizens for
their lives. It would be strange if it could not call upon those who
already sap the strength of the State for these lesser sacrifices, often
not felt to be such to those concerned, in order to prevent our being
swamped with incompetence. It is better for all the world, if instead
of waiting to execute degenerate offspring for crime, or to let them
starve for their imbecility, society can prevent those who are mani-
festly unfit from continuing their kind .... Three generations of
imbeciles are enough.8

On October 19, 1927, the operation of salpingectomy was performed on
Carrie Buck, rendering her sterile. A little over a year after her recuperation,
Carrie was officially discharged from the Lynchburg Colony, no longer a
burden to the state of Virginia.

This Article examines the events surrounding the decision of the Supreme
Court in Buck v. Bell to assess the implications of the decision for the
application of justice through a constitutional order. Part I describes the
history and theory of eugenics as originally conceived in Europe and subse-
quently received in the United States. Part II then looks at the efforts made by
eugenists in the United States to advance their ideas for social reformation
through political mobilization, legislative application, and defensive litiga-
tion. With this background in place, Part III focuses on the development of

5. See notes 87-96 and accompanying text infra.
6. See notes 97-115 and accompanying text infra.
7. See notes 172-99 and accompanying text infra.
8. Buck v. Bell, 274 U.S. 200, 207 (1927).
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Buck v. Bell into a test case of the 1924 Virginia sterilization law. The
Supreme Court's treatment of the case is discussed in Part IV in the context of
the jurisprudence and constitutional climate of the times. Finally, Part V
recounts the aftermath of the decision and offers some reflections on the
process of constitutional adjudication.

I. THE ORIINs oF EUGENICS

Buck v. Bell was the legal culmination of a campaign for social reforma-
tion which began almost thirty years earlier. Holmes's amazingly brief three-
page opinion contained assumptions about the nature of the human being and
human society which reflected hereditarian and naturalistic attitudes that had
shaped social thought in America during the first three decades of the twenti-
eth century. In the eugenics movement, this hereditarian outlook combined
with the progressive reform impulse of that period to seek the amelioration of
social ills through biological reformation.

The eugenic response to social disorganization was originally conceived in
England. Charles Darwin's seminal work on the evolution of species radically
transformed social thought in the latter part of the nineteenth century., In
Europe, and later in the United States, Darwin's work created a naturalistic
framework for the consideration of social problems. Reformers and social
thinkers such as Herbert Spencer compared the improvement of society to the
evolution of an organism.' 0 The naturalistic outlook in this social brand of
Darwinism shifted concern from the development of the individual to the
welfare of society as a whole. Social Darwinists saw the existing social order as
the result of healthy competition in which the "fittest" survived. Freedom for
this competition seemed the logical goal of reform.

Certain implications of Darwin's research fascinated his cousin, an En-
glish gentleman named Francis Galton. Curious about the workings of human
heredity, Galton began in the late 1860's to use pioneering statistical tech-
niques to study the family trees of famous individuals, later shifting his
research to a statistical analysis of eighty pairs of twins. The data he accumu-
lated led Galton to conclude that many physical and psychological traits were
inherited. He was convinced that society could use his principles to produce
men of ability through planned breeding. Galton coined the term "eugenics"
to describe "the science which deals with all influences that improve the
inborn qualities of the race ... [and] develop them to the utmost advan-
tage."11

9. C. Darwin, The Origin of the Species (1897). See C. Hayes, A Generation of Materialism:
1871-1900, at 9-13, 111-15 (1963); K. Pearson, National Life From the Standpoint of Science
(1901).

10. H. Spencer, First Principles (New York 1864); H. Spencer, The Principles of Sociology
(1876-1896); H. Spencer, The Principles of Ethics (1892-93); W. Summer, What Social Classes
Owe to Each Other (1883); C. Hayes, supra note 9, at 11-13; J. Barzun, Darwin, Marx, Wagner
(1941).

11. Keller, Eugenics and Its Social Limitations, in Eugenics: Twelve University Lectures
249-50 (Aldrich ed. 1914).
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Scientific work on the Continent during the same period reinforced
Galton's hereditarian analysis. Italy in the 1880's saw the rise of the school of
criminal anthropology based on the theories of Cesare Lombroso, a professor
of legal medicine at the University of Turin. Lombroso investigated the
physical basis for mental aberrations, concluding that criminal behavior was a
function of an individual's biological heritage, and so attempted to categorize
the physical characteristics of the "criminal type."' 1

2 The hereditarian posi-
tion was further supported in the 1890's by the work of the German biologist
August Weismann.1

3

In 1900, students of human heredity were given a valuable analytical tool
when scientists in Germany, Holland, and England independently rediscov-
ered the work of Gregor Mendel, an Austrian monk who had experimented in
genetics in the 1860's.14 By crossbreeding peas, Mendel discovered that inher-
ited traits were actually inherited in the form of a pair of determiners (later
called genes), one from each parent.' 5 If a plant inherited a determiner for
round leaves from each parent, the plant would have that trait. A plant,
however, might inherit one determiner for round leaves and one for pointed
leaves. In that case, the plant would exhibit only one of those traits; accord-
ingly, the determiner for that trait would be considered dominant, the other
recessive. A recessive trait could only appear when a plant inherited two
recessive determiners. In this way, a recessive trait could "skip" a generation,
only to appear in a later one. Based on this data, Mendel was able to develop a
system of ratios to describe the appearance of a trait.

Though Mendel had only applied his ratios to the physical attributes of
peas, the eugenists used Mendelian ratios to describe the most complex phe-
nomena of human social behavior at a time when knowledge of not only
genetics, but psychology and biochemistry, was very primitive. They attri-
buted almost all of an individual's characteristics, physical and psychological,
to the presence in his parents' reproductive cells (the "germ" cells) of a
determiner for each specific trait. Few disputed the inheritability of common
physical traits, such as iris pigment, hair pigment, skin color, or curly hair.
But eugenists also argued the inheritability of psychological traits like "sincer-
ity or insincerity, generosity or stinginess, gregariousness or seclusiveness,
truthfulness or untruthfulness." ' 6

Galton's colleagues by the turn of the century were moving away from
the analysis of individual heredity toward the study of the "pools" of traits
which characterized a race, a nation, an economic class, or just about any
group which seemed to exhibit some form of common behavior. The signifi-

12. H. Kurella, Cesare Lombroso, A Modern Man of Science (Eng. trans. 1911); C. Lom-
broso, Crime, Its Causes and Remedies (Eng. trans. 1911).

13. A. Weismann, The Evolution Theory (Eng. trans. 1904); A. Weismann, Essays Upon
Heredity and Kindred Biological Problems (Eng. trans. 1891).

14. D. Pickens, Eugenics and the Progressives 48 (1968).
15. Iltis, Gregor Mendel's Life and Heritage, in Genetics in the Twentieth Century 25-34

(L. Dunn ed. 1951).
16. N. Pastore, The Nature-Nurture Controversy 56 (1949) (quoting C.B. Davenport).
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cance of a feebleminded individual to the welfare of society lay in the concept
that each individual's germ cells were "part of a continuous stream of germ-
plasm which has been in existence ever since the appearance of life on the
globe, and which is destined to continue in existence as long as life remains on
the globe."' 17 Eugenists studied the geographical distribution of traits and
spoke of national germ-plasms,' 8 capable of being altered by international
movements of people. For example, Charles B. Davenport, a leader in the
American eugenics movement, described how the Royalists who emigrated to
America following the execution of Charles I enriched the American germ-
plasm by their contribution of "such traits as good manners, high culture, and
the ability to lead in all social affairs."' 9

Eugenists classified feeblemindedness as a simple Mendelian recessive. A
feebleminded person, in their view, had not inherited the dominant determiner
for a "normal" mentality from either of his parents. Eugenists went so far as
to say that "character" could be bred,20 defining character as "the total
customary reaction of an individual to his environment." 21 Eugenists linked
intelligence to morals, virtue, and social adequacy in general. One researcher
reported:

The investigations have found that, within one racial group, the
correlations between the divergences of an individual from the aver-
age in different desirable traits are positive, that the man who is
above the average of his race in intelligence is above rather than
below it in decency, sanity, even in bodily health.

The child of good reasoning powers has better, not worse, memory
than the average; the child superior in observation is superior in
inference; scholarship is prophetic of success out of school; a good
mind means a better than average character. 22

With seemingly scientific precision the eugenists charted the morality of a
mother versus her number of children and her intellect versus her number of
children.2 3 Eugenists were even able to "precisely" plot the morality of
European royal families in relation to their intellect.2 4 With social fitness
resting so squarely on intelligence, it is no surprise that eugenists viewed a lack
of intelligence with apprehension.

The question of how to determine what was normal behavior was an-
swered only ambiguously. Many equated mental competency with an ability to
"get along" in the world. Though some eugenists declared that the "heredi-

17. P. Popenoe & R. Johnson, Applied Eugenics 25 (1918).
18. C.B. Davenport, Heredity in Relation to Eugenics 181 (1911).
19. Id. at 207.
20. Holmes, The First Law of Character-Making, in Eugenics: Twelve University Lectures,

supra note 11, at 189.
21. Id. at 187.
22. Thorndike, Eugenics: With Special Reference to Intellect and Character, in Eugenics:

Twelve University Lectures, supra note 11, at 329, 330-31.
23. Id. at 332-33.
24. Id. at 330.
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tary transmission of the neuropathic constitution as a recessive trait" was
"definitely established, ' 25 others as late as 1923 bemoaned the lack of a
satisfactory definition of feeblemindedness. 26  The introduction of the Binet-
Simon method of intelligence testing allowed the eugenists to slide around the
thorny problem of definitions by allowing them to ascribe scientific precision
to essentially arbitrary classifications. French researchers Binet and Simon
tried to develop methods to distinguish between a person's native intelligence
and his acquired knowledge. The Binet-Simon methods linked mental capacity
to a "mental age," labelling any person below the mental age of twelve
feebleminded. They determined the "mental age" of a patient by comparing
that patient's results on a battery of tests to the results of a control group of
children who were considered normal. Though it was claimed that these tests,
which later developed into the I.Q. tests, fixed the exact locus of any individ-
ual on the scale of human intelligence, the descriptions of the standards used
betray the unavoidable generalities involved in trying to pinpoint a concept as
ambiguous and as complex as intelligence. For example, Binet and Simon
believed they were being scrupulously precise in developing such descriptions
as that of the "high grade idiot," capable "of understanding a gesture and of
executing simple orders given by gesture, like coming, seating [himself], get-
ting up; capable of imitating a gesture or an attitude when ordered, for
instance, clapping the hands, dancing, crying, etc." 2 7

In the United States, rapid economic change and political agitation dur-
ing the 1870's and 1880's generated a predominantly conservative policy
orientation, sympathetic to the laissez-faire social and economic policies of
the Darwinist reformers. By the end of the 1890's, hereditarian attitudes had
taken firm root in the minds of American social thinkers. The economic crises
and social unrest of that period, however, left Americans increasingly con-
cerned about the survival of their society and caused many of them to turn
away from the laissez-faire gospel which had dominated social thought.
Though the hereditarian bias still remained, reformers began to adopt more
active programs to deal with social problems. Eugenics came into the United
States as one of many reform movements which sprouted in the progressive
era. In a way most appropriate for the needs of the reformers of the period,
eugenics combined a hereditarian viewpoint with an active social plan.28

Eugenists' analyses of the problems of American society led them to
ascribe almost every symptom of social disorganization to heredity. They saw
an individual's social adequacy as solely a function of his mental endowment.
As reformers and scientists researched the social ills that plagued the nation,

25. Rosanoff & Oru, A Study of Heredity in the Light of Mendelian Theory, Eugenics
Record Office Bulletin No. 5228 (1911).

26. S.P. Davies, Social Control of the Feebleminded 19 (1923).
27. A. Binet & T. Simon, The Intelligence of the Feeble-Minded 168 (Eng. trans. 1916).

Classifications of individuals by mental age could become very detailed. In general, however,
classifications in the United States centered on three basic groupings. An idiot had a mental age of
one to two years. The imbecile category spanned mental ages three through seven. Finally, a
person whose mental age was from eight to anywhere below his chronological age was a moron.
All persons below the mental age of twelve were generally considered feebleminded.

28. See D. Pickens, supra note 14, at 48.
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they became alarmed by what they saw as the increasing incidence of feeble-
mindedness.2 9 For example, Binet-Simon testers30 went into the prisons ex-
pecting to find some feeblemindedness, but were overwhelmed: they found
30% to 80% of the prison population to be feebleminded. State mental
institutions were overflowing. For the state of New York alone, estimates of
the feebleminded population ranged from 30,00031 to 200,000.32 Eighty-eight
percent of the country's prostitutes were found to have a mental age below
eleven. All men called up for Army service in World War I were given
Binet-Simon tests, from which a report leaked out that 47.3% of the white
draft and 89% of the black draft had a mental age of twelve or under.33

Distressed by such statistics, eugenists warned that Americans were al-
lowing their collective biological inheritance to degenerate. Indeed, the role of
heredity was so exaggerated that one writer claimed:

The social and political import of this warning is that nearly all
the happiness and nearly all the misery of the world are due, not to
environment, but to heredity; that the differences among men are,
in the main, due to differences in the germ cells from which they are
born; that social classes, therefore, which you seek to abolish by
law, are ordained by nature; that it is, in the large statistical run of
things, not the slums which make slum people, but slum people who
make the slums; that primarily it is not the Church which makes
people good, but good people who make the Church; that godly
people are largely born and not made; that if you want church
members you will have to give nature a chance to produce them; that
if you want artists, poets, philosophers, skilled workmen and great
statesmen you will also have to give nature a chance to breed them.34

Based on Binet-Simon data, estimates of the proportion of the general popula-
tion that was feebleminded varied from three in every thousand to three in
every hundred. 35 Some eugenists claimed that as many as one-third of the
whole population had a mental age below twelve. 36

Doctors, psychologists, social workers, and criminologists rose to meet
the menace of creeping degeneracy and to warn the nation of the danger. A
typical call to arms was delivered by Dr. Walter E. Fernald in 1912 before the
Massachusetts Medical Society:

The past few years have witnessed a striking awakening of profes-
sional and popular consciousness of the widespread prevalence of

29. In 1877 Richard Dugdale published the first of many studies which provoked this alarm.
See R. Dugdale, The Jukes (1877). Dugdale's work examined the spread of social degeneracy
through the generations of a single family.

30. Henry Goddard, director of the Research Laboratory at the Training School in Vine-
land, New Jersey, introduced the Binet-Simon tests into the United States in 1908.

31. Aldrich, Eugenics and Economics, in Eugenics: Twelve University Lectures, supra note
11, at 309.

32. S. Davies, supra note 26, at 24.
33. M. Haller, Eugenics: Hereditarian Attitudes in American Thought 104 (1963). See F.

Freeman, Mental Tests: Their History, Principles, and Applications 113-40 (1939).
34. A. Wiggam, The New Decalogue of Science 42-43 (1922).
35. M. Haller, supra note 33, at 104.
36. The Menace of the Feebleminded, Eugenical News, Feb. 1926, at 34.
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feeblemindedness and its influence as a source of wretchedness to
the patient himself and to his family, and as a causative factor in the
production of crime, prostitution, pauperism, illegitimacy, intem-
perance, and other complex social diseases.... The feebleminded
are a parasitic, predatory class, never capable of self-support or of
managing their own affairs .... They cause unutterable sorrow at
home and are a menace and danger to the community .... Feeble-
minded women are almost invariably immoral and if at large usually
become carriers of venereal disease or give birth to children who are
as defective as themselves .... Every feebleminded person, espe-
cially the high-grade imbecile, is a potential criminal, needing only
the proper environment and opportunity for the development and
expression of his criminal tendencies. 37

Men of science all over the United States examined their research data and
came to the horrified conclusion that the feebleminded furnished "the sub-
stantial nucleus' 38 of the diseased individuals in the body of the nation.
Eugenists were convinced that at least two-thirds of these people were incur-
able, hereditary degenerates. 39

II. EUGENICS IN THE UNITED STATES

A. The Eugenic Impulse

Eugenics was a development within the new epistemology of the Darwin-
ian Revolution. 40 Eugenists were committed to the principle that scientific
knowledge was an essential element of any reasonable and intelligent code of
ethics or public policy. Indeed, the "scientific" nature of eugenics was a
major source of the credibility of eugenic proposals. Their confidence in
science led the eugenists to believe that social problems would be tractable to
the new methods of Darwin. In a sense, they were exploring the frontiers of
the new Darwinian paradigm. A comment in 1914 by the president of the
University of Wisconsin illustrates the tone of the era:

We know enough about agriculture so that the agricultural produc-
tion of the country could be doubled if the knowledge were applied;
we know enough about disease so that if the knowledge were uti-
lized, infectious and contagious diseases would be substantially de-
stroyed in the United States within a score of years; we know enough
about eugenics so that if the knowlege were applied, the defective
classes would disappear within a generation.41

In truth, the supposedly scientific reasons for eugenic proposals were
rapidly growing inconsistent with the realities of genetics as research in that

37. S. Davies, supra note 26, at 56.
38. Id. at 53-54 (quoting Dr. V.V. Anderson).
39. P. Popenoe & R. Johnson, supra note 17, at 176.
40. Cf. T. Kuhn, The Structure of Scientific Revolutions (1962).
41. M. Hailer, supra note 33, at 76 (quoting Charles R. Van Hise).
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science progressed. Surprisingly, few eugenists were actually trained geneti-
cists. For example, during the 1920's only about ten percent of the over one
hundred members of the Advisory Council of the American Eugenics Society
were geneticists. 42 The passionate commitment of the eugenists to their origi-
nal ideals may have blinded them to advances in genetic research. Eugenics
quickly became a social crusade based on crude and outdated principles of
genetics, animated by a sense of moral purpose. The eugenics program, which
had grown out of the early discoveries in genetics, thus remained static in
substance throughout its thirty-year popularity.

Eugenists and people involved in the progressive reform movements
shared a tough-minded, pragmatic approach to reform. In the early years of
the movement, many eugenists closely identified with progressive reform
proposals. At various times, many eugenists joined with progressives who
advocated prohibition, pacifism, and birth control. However, the close rela-
tionship between eugenics and progressivism could not last long. The unique
eugenic view of "reform" had fundamental implications which were the
antithesis of the progressive reforms.

The eugenists believed that slow evolutionary progress was in the natural
order of things, and they observed the alarming tendency of modern society
inadvertently to arrest this progress by protecting the socially inadequate from
extinction. 43 Accordingly, eugenists insisted that it was time to replace old-
fashioned ideals of charity with a charity guided by eugenic ideals-
"scientific" charity. Scientific charity would make the welfare of society, not
the individual, the basis for charity and welfare programs. This proposed shift
in social emphasis put the eugenics movement at odds not only with the
American reform tradition, but also with the deeply embedded natural rights
tradition.

Eugenic skepticism about individual natural rights was profoundly un-
American. The American tradition of civil liberties which originated in the
principles of natural rights was dismissed by eugenists as a mere economic
rationalization. As one eugenist wrote in 1921, "We are specifically the
victims of a social inheritance of political and economic individualism carried
over from the eighteenth-century revolt, when the emphasis was on individual
rights rather than where it must now be put, upon social function." ' 44 People
of the eighteenth century assumed that men were equally responsible for their
actions, but eugenists felt that twentieth-century science had disproved that
fallacy.

42. K. Ludmerer, Genetics and American Society 14 (1972).
43. See, e.g., Laughlin, Report of the Committee to Study and to Report on the Best

Practical Means of Cutting Off the Defective Germ-Plasm in the American Population, Eugenics
Record Office Bulletin No. 10A, at 57 (1914):

Natural selection would continue to cut off the individual blood lines grossly unadapted
to modem conditions if it were permitted to operate. It is the bolstering up of the
defective classes by a beneficent society that constitutes the real menace to our blood,
because it lowers the bases of parenthood .... There must be selection not only for
progress, but even for maintaining the present standard. To the degree we inhibit natural
selection, we must substitute rational selection, else our blood will deteriorate.
44. D. Pickens, supra note 14, at 21 (quoting A.B. Wolfe).
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Although the hereditarian outlook had within it a latent antidemocratic
strain, antidemocratic sympathies began to be openly expressed as the fear of
rampant degeneracy rose. Henry H. Goddard interpreted the World War I
Army test results as proving that the average mental age of the adult American
was twelve years, and concluded that

[i]t certainly is an argument against certain theories of democ-
racy .... To maintain that mediocre or average intelligence should
decide what is best for a group of people in their struggle for
existence is manifestly absurd. We need the advice of the highest
intelligence of the group, not the average, any more than the low-
est. 45

The best government was therefore an "aristo-democracy." 4  Other eugen-
ists agreed:

In general, experts are better able to decide what measures will
be desirable in the long run, than are voters of the general popula-
tion .... Yet democracies have a tendency to scorn the advice of
experts, most of the voters feeling that they are as good as anyone
else, and that their opinion is entitled to as much weight as that of
the expert.47

Eugenics and its use of the Binet-Simon tests also did much to put
growing American nativism and racism on a "scientific" basis.48  Many
people who had guessed for years that blacks were inferior to whites now had
their suspicions "confirmed." The Army testing especially allowed eugenists
to make comparisons between the supposed characteristics of various racial
and ethnic groups. The Army results reported that soldiers born in Latin and
Slavic countries scored significantly lower than native white Americans and
natives of northern Europe. For example, one study of immigrant groups
reported: "The intellectual superiority of our Nordic group over the Alpine,
Mediterranean, and negro groups has been demonstrated." 49 Eugenists took
the cultural characteristics which made assimilation difficult for eastern and
southern European immigrants and exaggerated them into innate biological
deficiencies. Thus, a German was "full of courage and daring," but an Italian
lacked "self-reliance, initiative[,] resourcefulness." 50

It would be unfair, however, to attribute the attraction of eugenics solely
to the confirmation of class or racial prejudice. The industrialization and
urbanization which followed the Civil War created social problems of a
complexity unknown in the rural American past. American reformers were
trying to cope with the brutal results of unrestrained industrialism exacerbated

45. N. Pastore, supra note 16, at 83.
46. P. Popenoe & R. Johnson, supra note 17, at 362.
47. Id. at 361.
48. J. Higham, Strangers in the Land: Patterns of American Nativism 1860-1925, at 152

(1972).
49. C. Brigham, A Study of American Intelligence 192 (1923).
50. C.B. Davenport, supra note 18, at 214, 217.
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by the cultural differences of tides of new immigrants. Frustrated by the
untrainably retarded, the incurably insane, the recidivistic criminals, and the
chronic alcoholics, the scientific assurances of eugenics persuaded many sin-
cere, selfless reformers that the nascent science of human genetics at long last
provided an effective plan for social reform.

B. The Eugenic Plan

All of the practical recommendations of eugenics were based on the
fundamental premise that "much social inadequacy is of a deep-seated biolog-
ical nature, and can be remedied only by cutting off the human strains that
produce it." '51 To effect this remedy, the eugenics program moved in two
directions-"positive" eugenics and "negative" eugenics.

A major part of what was perceived as the menace of the feebleminded
was the rapid reproduction of degenerate classes compared to more socially
productive classes. Positive eugenics encouraged people with socially benefi-
cial traits to take eugenic principles into account in choosing a mate and a
family size. 5.2 The program utilized newspapers, magazines, journals, and
lecture tours to educate the "well-born" public. Though Francis Galton
himself was mainly interested in this phase of eugenics, it never stirred the
passions of the crowd as did negative eugenics.

Negative eugenics involved the efforts to eradicate the socially inadequate
germ-plasm from the American stock. Eugenists identified the target germ-
plasm among certain "socially inadequate classes." As one report defined
them:

The socially inadequate classes, regardless of etiology or prognosis,
are the following: (1) feeble-minded; (2) insane (including the psy-
chopathic); (3) criminalistic (including the delinquent and way-
ward); (4) epileptic; (5) inebriate (including drug-habituds); (6) dis-
eased (including the tuberculous, the syphilitic, the leprous, and
others with chronic, infectious and legally segregable diseases);
(7) blind (including those with seriously impaired vision); (8) deaf
(including those with seriously impaired hearing); (9) deformed (in-
cluding the crippled); and (10) dependent (including orphans, ne'er-
do-wells, the homeless, tramps and paupers).53

Eugenists admitted that complete elimination of the listed groups was an
optimistic goal, and that it would take many years for the public to accept the
eugenic perspective wholeheartedly. However, since the eugenists believed that
feeblemindedness was the root of many of the other social ills on this list, they
were determined to wipe out at least this form of degeneracy.

Negative eugenics recommended coercive controls on the breeding of
those considered socially inadequate in order to weed degenerate traits out of
the national germ-plasm. Few eugenists would have advocated the extreme

51. Laughlin, supra note 43, at 54-55.
52. See M. Haller, supra note 33, at 77-82; K. Ludmerer, supra note 42, at 8.
53. H. Laughlin, The Legal Status of Eugenical Sterilization 65 (1929).
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policy of one W. Duncan McKim, who suggested that "the surest, the sim-
plest, the kindest, and most humane means for preventing reproduction
among those whom we deem unworthy of the high privilege, is a gentle,
painless death." ' Rather, most eugenists urged legal restrictions on the
marriage of the feebleminded, epileptic, criminal, and the like. 55 They pro-
posed amendments to the immigration laws to cut off the yearly flow into the
country of what they saw as thousands of feebleminded people. Even indirect
efforts, such as higher taxation to prevent an inferior individual from artifi-
cially "surviving" through inherited wealth and prohibition to protect the
germ-plasm from the deteriorating effects of alcohol, were advocated.

Nevertheless, eugenists recognized that these moves, though helpful, were
not sufficient to deal with the problem effectively. The majority of eugenists,
therefore, concentrated on organizing programs to segregate the feebleminded
during their reproductive period. A nationwide plan of mandatory, long-term
custodial care seemed to almost all the eugenists to be the most humane
method of controlling the rapidly growing defective germ-plasm. Their pro-
posal, however, was not without concern for the individual patient. These
plans called for the building of new institutions incorporating modern tech-
niques of psychological treatment. Eugenists felt that many of these people
were incapable of taking care of themselves. With the attention that he would
receive in a custodial institution, a feebleminded person would at least be able
to live a decent life. Some eugenists hoped to build enough custodial institu-
tions so that by 1980 they would be able to care for 1,500 feebleminded per
100,000 of the population.-"

If one completely adopted the eugenic perspective, there remained one
more course of action to deal with the problem-the compulsory sterilization
of the feebleminded-a quite drastic step in the minds of the people. Even
though religion was declining before the rising tide of science and modernism,
sterilization, for many, directly assaulted the sense of human dignity. Com-
pulsory sterilization received nowhere near the universal support among eu-
genists that segregation did, though most of the well-known leaders of the
movement did advocate it. As early as 1882 one psychologist wrote, "I am,
indeed, not sure that in the progressive future, it will not be deemed a measure
of sound policy and of commendable statesmanship to stamp out insanity, by
castrating all the insane men and spaying all the insane women." 57

Before 1900, however, support for sterilization was very limited. Surgical
techniques were limited to castration, which resulted in asexualization, upset-
ting the hormonal balance and having many profound psychological and
physiological effects. Supporters of asexualization, depending on how they
viewed the loss of the sex drive, had to defend the operation as having either
some punitive or therapeutic value in addition to its ergenic benefits. In the
1890's, however, the salpingectomy-cutting and tying the fallopian tubes-

54. M. Hailer, supra note 33, at 42.
55. See M. Hailer, supra note 33, at 77-82; K. Ludmerer, supra note 42, at 7-9.
56. Laughlin, supra note 43, at 60.
57. M. Haler, supra note 33, at 30 (quoting Win. Goddell).
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and the vasectomy-cutting and tying the vas deferens-were developed in
Europe. Because these techniques involved comparatively minor surgery and
had none of the side effects of castration, eugenists became free to advocate
sterilization for purely eugenic reasons.

The prime candidate for sterilization was the feebleminded person in an
institution who could lead a productive life in society, but had to be segre-
gated to prevent the spread of feeblemindedness through reproduction. The
goal was to be able to release the institutionalized person without the risk of
further degeneration of the national germ-plasm.

Admittedly, sterilization would also be cheaper than a program of whole-
sale segregation. Margaret Sanger maintained that the public was being over-
taxed to support a growing class of morons, and hence supported sterilization
as a means to lower taxes.5 8 Though reducing the burdens on society was a
major factor in their reasoning, eugenists saw clear advantages in sterilization
for the patients themselves. Dr. John H. Bell, the superintendent of the
colony in which Carrie Buck was committed, enunciated the classic rationale
for eugenical sterilization in an address before the American Psychiatric
Association in 1929:

We maintain that the parole of mental defectives without steriliza-
tion is, on account of their propensity for the production of defec-
tive children, fraught with considerable danger both to the individ-
ual and to the State. We further feel that it is vastly more humane to
relieve these individuals of a function which they cannot properly
use and allow them to return to their homes or society, than to keep
them confined in an institution for the greater part of their young
lives. Freedom to many of these is a priceless possession and they
have an inalienable right to life, liberty, and the pursuit of happi-
ness. To take the young feebleminded boy or girl of the moron or
border line groups out of society by a process of law, for acts which
are usually within the misdemeanor class of offense and punishable
by not more than three months' jail sentence, and keep them con-
fined in an institution, no matter how tender the care, for the best
part of their lives cannot be made to conform wholly to an ideal of
justice.

If this be true, it naturally follows that sterilization and libera-
tion, under certain supervision and safeguard, if necessary, is a just
and humane procedure, and aside from any ethical, moral, or hu-
mane consideration, which may justify eugenical sterilization, it is
also sound economic policy in that it converts a definite liability into
a reasonable asset. 59

C. The Eugenic Campaign

Eugenists passionately committed to their proposals could not help being
critical of a society in which government and social control were entrusted to

58. D. Pickens, supra note 14, at 93-94.
59. J. Bell, Eugenical Sterilization 3-4 (May 13, 1929) (unpublished paper presented at a

meeting of the American Psychiatric Association, Atlanta, Georgia).
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men who merely had power, but not "wisdom." 6 0 Yet, as they did not intend
to let foolish men allow their society to slip into biological degeneration, the
eugenists decided to play by the rules of the game. They would organize to
publicize eugenic research and to lobby for eugenic legislation.

As early as 1877, Alexander Graham Bell established the Volta Bureau to
study hereditary deafness. In 1903, the American Breeders Association
(A.B.A.) was created by the Association of American Agricultural Colleges
and Experimental Stations to investigate the practical aspects of planned
breeding. The Eugenics Section, under the direction of David Starr Jordan
and Charles B. Davenport, used the American Breeders Association Magazine
to make the A.B.A. one of the most persistent proponents of eugenic pro-
grams. The sterilization of the feebleminded, the insane, and the criminal was
part of the legislative plan advocated by Jordan and Davenport. In 1913, the
A.B.A. became the American Genetics Association. The Eugenics Record
Office (E.R.O.), which sponsored eugenic research and collected data from all
over the United States, was established by Charles Davenport in 1910 through
a donation by Mrs. E.H. Harriman. 61 This organization, which in 1921
became a subsection of the Department of Genetics of the Carnegie Institu-
tion, published significant research in the Eugenics Record Office Bulletin.

Individual eugenists wrote, lectured, and buttonholed their way around
the United States, many advising policymaking bodies of the government.
Foremost among the lobbyists was Harry Laughlin, an administrator at the
E.R.O., who in 1920 was made the "expert eugenics agent" of the House
Committee on Immigration. Laughlin had a special interest in assembling
practical information at the E.R.O. and publishing it in the form of strategy
manuals. Most of these publications centered around the legal developments
in the eugenic campaign for sterilization legislation. Because the constitutional
questions on this subject had not been decided, Laughlin's collections of state
laws, state court decisions, briefs, scientific data, and model laws were handy
guides for legislators contemplating a sterilization statute.

Lobbying for eugenics proved most effective. The legislative successes of
the eugenics movement came not from public pressure but from expert testi-
mony before legislative committees. It was only through the campaign for the
enactment of eugenic legislation that the American public was educated about
the principles of eugenics. "Eugenics," writes Mark Haller, "remained pri-
marily a movement of specialists rather than a popular crusade. '" 62

D. Eugenics Legislation

The statutory program of compulsory eugenical sterilization enacted by
the Virginia legislature in 1924 and upheld by the Supreme Court in Buck v.
Bell was the result of twenty years of legal experimentation, consisting of
efforts to balance the three motives for sterilization-the punitive, the eu-

60. A. Wiggam, supra note 34, at 277.
61. Charles Davenport was also director of the Station for Experimental Evolution, set up in

1904 by the Carnegie Institution of Washington at Cold Spring Harbor, New York.
62. M. Haller, supra note 33, at 124.
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genic, and the therapeutic-in a legally enforceable and constitutionally ac-
ceptable program. 63 During this twenty-year period of maneuvering for ef-
fective sterilization laws, eugenists were successful in securing the passage of
other types of eugenic legislation. The legislative battle to prevent the unfit
from marrying began in the mid-1890's with a Connecticut law forbidding
epileptics, imbeciles, and feebleminded persons from marrying or having
extramarital relations before age forty-five.6 4  Other states followed suit,
often widening the prohibition to the syphilitic and the alcoholic.,5

In immigration legislation, Congress had initiated a policy of excluding
certain classes of people from entrance into the United States in the first
general immigration statute in 1882.66 That law excluded idiots, lunatics,
convicts, and persons likely to become public charges. By 1903, the list
included categories that ranged from known criminals, lunatics, epileptics,
and persons suffering from contagious diseases to polygamists, beggars, and
anarchists. 67 The xenophobic and isolationist sentiment that followed World
War I gave added impetus to this phase of the eugenic campaign. The Immi-
gration Act of 192168 imposed the first absolute numerical limits on immigra-
tion into the United States. Though the 1921 legislation was originally enacted
as a temporary measure, a tightened and permanent policy of numerical
restrictions was enacted in 1924.69 Following a parallel development, most
states by this time had laws for the commitment and segregation of certain
socially inadequate groups.7 0

Human sterilization had been practiced in many parts of the country
during the last two decades of the nineteenth century without any specific
legal authority. In many cases, sterilizations were performed on convicts
under "general surgical laws." More often, they were merely performed in
secret. In the mid-1890's, Dr. F. Hoyt Pilcher, the superintendent of the
Kansas State Home for the Feebleminded at Winfield, Kansas, carried out the
first systematic program of eugenic asexualization in the United States. With-
out legal warrant, Dr. Pilcher castrated forty-five boys and spayed fourteen

63. Human sterilization is an age-old practice. Although Plato advocated eugenic breeding,
see Plato, The Republic, Bk. III, ch. 17, at 120 (Universal Classics ed. 1901), sterilization in the
ancient world existed most commonly as a form of punishment, often for rape or for being an
accessory to prostitution. See generally Smith v. Command, 231 Mich. 409, 430-35, 204 N.W.
140, 147-49 (1925) (Wiest, J., dissenting); A. Roper, Ancient Eugenics (1913). Infanticide of
deformed children was a custom of many ancient peoples. Id. at 8. Castration of captives,
criminals and slaves for penal purposes was practiced not only by the peoples around the
Mediterranean, but also by the Chinese and the Hindus. The Indians of North and South America
and the aborigines of the South Pacific used castration as a religious rite. See J. Landman,
Human Sterilization: The History of the Sexual Sterilization Movement 51 (1932).

64. Act of July 4, 1895, 1895 Conn. Pub. Acts ch. 325.
65. Act of March 6, 1905, 1905 Ind. Acts ch. 126, § 3 (persons with transmissible diseases);

Act of March 11, 1903, 1903 Kan. Sess. Laws ch. 220; Act of May 25, 1905, 1905 Mich. Pub. Acts
No. 136 (uncured syphilis or gonorrhea victims); Act of March 28, 1904, 1904 N.J. Laws ch. 137;
Act of April 15, 1904, 1904 Ohio Laws at 83 (habitual drunks).

66. Act of August 3, 1882, 22 Stat. 214.
67. Act of March 3, 1903, 32 Stat. 1213.
68. Act of May 19, 1921, 42 Stat. 5.
69. Act of May 26, 1924, 43 Stat. 153.
70. See note 76 infra.
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girls in the State Home. Public criticism forced the institution's board of
trustees to halt Pilcher's program, though they formally supported his work.71

The first bill in the United States for the asexualization of the feeble-
minded and certain types of criminals was introduced into the Michigan
legislature in 1897, but was defeated.72  The Pennsylvania legislature twice
passed bills for the "prevention of idiocy," once in 1905 and again in 1921;
both bills, however, were vetoed. 73

In 1899, Dr. Harry Sharp, an enterprising surgeon at the reformatory in
Jeffersonville, Indiana, was experimenting with the new technique of vasec-
tomy. Over an eight-year period, Dr. Sharp sterilized 176 inmates of the
reformatory. Convinced that the vasectomy was a safe, cheap, and humane
tool for eugenic control, Sharp organized the fight for the passage of a
eugenic sterilization law in Indiana. 74  As a result, on March 9, 1907, the
Indiana legislature passed the first statute to provide for sterilization of
confirmed criminals, idiots, imbeciles, and rapists in state institutions, upon
recommendation by a special board of experts.75

By 1925, twenty-three states had passed at least one eugenical sterilization
law. 76 Each state combined the punitive, eugenic, and therapeutic motives of
sterilization differently, and therefore declared different classes of people
subject to each law. For example, the state of Washington passed a steriliza-
tion statute in 1909 primarily for punitive reasons, 77 with habitual criminals
and rapists the main targets of the law. Twelve years later, the Washington

71. H. Laughlin, Eugenical Sterilization in the United States 351 (1922).
72. M. Haler, supra note 33, at 50.
73. Senate Bill 35 was vetoed by Governor Samuel Pennypacker on March 30, 1905. Senate

Bill 560 was vetoed by Governor William Sproul on May 25, 1921. The texts of the bills and the
veto messages are reprinted in M. Laughlin, supra note 71, at 35-39.

74. Sharp, The Indiana Plan, Proceedings of the American Prison Association 36 (1909);
Sharp, Rendering Sterile of Confirmed Criminals and Mental Defectives, Proceedings of the
National Prison Association 177 (1907).

75. Act of March 9, 1907, 1907 Ind. Acts ch. 215.
76. Act of April 26, 1909, 1909 Cal. Stats. ch. 720 (first California sterilization statute); Act

of June 13, 1913, 1913 Cal. Stats. ch. 363 (second California statute); Act of August 12, 1909,
1909 Conn. Pub. Acts ch. 209; Act of April 28, 1923, 1923 Del. Laws ch. 62; Act of March 13,
1925, 1925 Idaho Sess. Laws ch. 194; Act of March 9, 1907,. 1907 Ind. Acts ch. 215; Act of April
10, 1911, 1911 Iowa Acts ch. 129 (first Iowa sterilization statute); Act of April 19, 1913, 1913
Iowa Acts ch. 187 (second Iowa statute); Act of April 16, 1915, 1915 Iowa Acts ch. 202 (third
Iowa statute); Act of March 14, 1913, 1913 Kan. Sess. Laws ch. 305 (first Kansas sterilization
statute); Act of March 13, 1917, 1917 Kan. Sess. Laws ch. 299 (second Kansas statute); Act of
April 11, 1925, 1925 Me. Acts ch. 208; Act of April 1, 1913, 1913 Mich. Pub. Acts No. 34 (first
Michigan sterilization statute); Act of May 25, 1923, 1923 Mich. Pub. Acts No. 285 (second
Michigan statute); Act of April 8, 1925, 1925 Minn. Laws ch. 154; Act of March 15, 1923, 1923
Mont. Laws ch. 164; Act of July 8, 1915, 1915 Neb. Laws ch. 237; Act of March 17, 1911, 1911
Nev. Stats. § 28; Act of April 18, 1917, 1917 N.H. Laws ch. 181; Act of April 21, 1911, 1911 N.J.
Laws ch. 190; Act of April 16, 1912, 1912 N.Y. Laws ch. 445; Act of March 13, 1913, 1913 N.D.
Sess. Laws ch. 56; Act of Feb. 19, 1917, 1917 Or. Laws ch. 279 (first Oregon sterilization statute);
Act of Feb. 24, 1923, 1923 Or. Laws ch. 194 (second Oregon statute); Act of March 8, 1917, 1917
S.D. Sess. Laws ch. 236; Act of March 16, 1925, 1925 Utah Laws ch. 82; Act of March 20, 1924,
1924 Va. Acts ch. 394; Act of March 22, 1909, 1909 Wash. Laws ch. 249, § 35 (first Washington
sterilization statute); Act of March 8, 1921, 1921 Wash. Laws ch. 53 (second statute); Act of July
30, 1913, 1913 Wis. Laws ch. 693.

Forty-eight states had joined the Union by 1925.
77. Act of March 22, 1909, 1909 Wash. Laws ch. 249, § 35.
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legislature passed another sterilization law, this time a eugenical statute,
including within its ambit the feebleminded, epileptic, insane, and morally
degenerate. 78

In the litigation which arose from these laws, the sterilization plans of
seven states were held unconstitutional.7" Exactly why these laws were chal-
lenged in the first place is not clear. The general discussion of these cases in
eugenic field manuals implies that some of these appeals may have been
generated by eugenists in order to get a clear statement of the constitutional
status of a law. 0 The statutes which were declared unconstitutional were
generally found to deny equal protection of the laws, violate the due process
guarantee, or constitute a cruel and unusual punishment.8'

The eugenists litigating these cases built their defense of sterilization on
the classic naturalistic premise that the survival of the human species as a
whole was of paramount importance.8 2 In support of their position, eugen-

78. Act of March 8, 1921, 1921 Wash. Laws ch. 53.
79. Mickle v. Henrichs, 262 F. 687 (D. Nev. 1918) (holding a Nevada statute imposing

sterilization on criminals as providing cruel and unusual punishment); Davis v. Berry, 216 F. 413
(S.D. Iowa 1914), rev'd on other grounds, 242 U.S. 468 (1917) (holding an Iowa sterilization
statute unconstitutional as a bill of attainder, as inflicting a cruel and unusual punishment, and as
violating procedural due process); Williams v. Smith, 190 Ind. 526, 527-28, 131 N.E. 2, 2 (1921)
("IT]he prisoner has no opportunity to cross-examine the experts who decide that this operation
should be performed upon him. He has no chance to bring experts to show that it should not be
performed; nor has he a chance to controvert the scientific question that he is of a class designated
in the statute .... [I]t is very plain that this act is in violation of the Fourteenth Amendment to
the federal Constitution in that it denies appellee due process."); Haynes v. Lapeer Circuit Judge,
201 Mich. 138, 166 N.W. 938 (1918) (holding a Michigan sterilization statute to be a violation of
the equal protection guarantee); Smith v. Board of Examiners of Feeble-Minded, 85 N.J.L. 46,
54, 88 A. 963, 967 (1913) (holding a New Jersey sterilization statute to be a violation of the equal
protection guarantee: "For not only will society at large be just as injuriously affected by the
procreation of epileptics who are not confined in such institutions as it will be by the procreation
of those who are so confined, but the former vastly outnumber the latter and are in the nature of
things vastly more exposed to the temptation and opportunity of procreation. . . "); Osborn v.
Thomson, 103 Misc. 23, 169 N.Y.S. 638 (Sup. Ct.), aff'd, 185 App. Div. 902, 171 N.Y.S. 1094
(1918) (holding a New York sterilization statute to be a violation of the equal protection huaran-
tee); State Board of Eugenics v. Cline, No. 15,442 (Cir. Ct., Marion County, Oregon, Dec. 13,
1921), reprinted in H. Laughlin, supra note 71, at 287-89 (holding an Oregon sterilization statute
to be a violation of procedural due process).

80. Laughlin's Eugenical Sterilization in the United States was written for legislators, judges,
administrators, and citizens who "in the exercise of their civic rights and duties, desire to take the
initiative in reporting for official determination and action, specific cases of obvious family
degeneracy." H. Laughlin, supra note 71, at vii. One publication of the E.R.O. contained
analyses of existing sterilization statutes, of vetoed bills, of bills not passed, of the litigation
involving these statutes, and of model sterilization laws. The authors clearly explained their
purpose:

It is believed by the committee that by the comparison of bills defeated, bills still
pending, bills which became laws, bills which were vetoed and the model statute.., the
persons having in charge the movement for enacting eugenical sterilization laws in the
different states will find valuable data for their guidance.

Laughlin, Report of the Committee to Study and to Report on the Best Practical Means of
Cutting Off the Defective Germ-Plasm ii the American Population: The Legal, Legislative and
Administrative Aspects of Sterilization, Eugenics Record Office Bulletin No. 10B 44 (1914)
[hereinafter cited as Bulletin 10B]. See H. Laughlin, supra note 53, at 7 ("Thus in the twenty
years from 1907 to 1927, experimental legislation, litigation and administration have resulted in
working out a satisfactory statute.").

81. See note 79 supra.
82. See, e.g., H. Laughlin, supra note 71, at 339:
With all species, including man, the life and well-being of the race or nation, as a whole,
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ists often cited by analogy other accepted types of restrictions on personal
liberty, especially compulsory vaccination. According to Harry Laughlin,
sterilization, like vaccination, had a "non-punitive" intent and involved seiz-
ing an individual and subjecting him to "surgical treatment." ' 83 A similar
analogy was constructed between compulsory sterilization and quarantine
laws. Furthermore, eugenists argued, with laws restricting marriage the gov-
ernment had already recognized its responsibility to ensure beneficial human
reproduction. Finally, eugenists were able to capitalize on their own successes
to support their legal reasoning. The eugenical segregation laws of the various
states were clear examples of the acceptance of the eugenical goal as a proper
rationale for the exercise of state police power. Much like the incarceration of

a criminal, sterilization and segregation involved the taking away of personal
liberty, in compliance with due process, for the protection of society.

The cases before 1924 taught the eugenists that any punitive element in a
sterilization law was likely to be interpreted as an unconstitutional cruel and
unusual punishment.8 4 One of the few judicial successes of the eugenists was
an exception to this rule. In 1912, the Supreme Court of Washington upheld
in State v. Feilen85 the punitive sterilization law of that state as applied to a
convicted rapist. The Supreme Court of Washington affirmed the judgment
on the grounds that capital punishment is often the penalty for rape; thus, if
capital punishment was not cruel or unusual punishment, a punishment short
of death, like sterilization, was not unconstitutional.86

III. THE PATH To Buck v. Bell

A. The Virginia Act of 1924

The Virginia legislature did not immediately succumb to the eugenics fad

that swept many state law-making bodies after the 1907 breakthrough in
Indiana. A sterilization bill was introduced into the House of Delegates in
1910 but failed to pass. 87 When the legislature finally did enact a eugenical
measure fourteen years later, it passed almost unanimously. 88 Senate Bill 281

became the law of the commonwealth with the approval of Governor Trinkle
on March 20, 1924.89

are vastly more important than the unrestricted and unsocial conduct of the individuals
who compose the race, because experience has proven that in the long run individual
effectiveness and happiness is assured and promoted only by individual subordination
and occasional personal sacrifice .... The state, then, must exercise its undoubted right
and duty to control human reproduction along the lines of race betterment, and in so
doing is fully justified in putting into effect such measures as, in keeping with the Bill of
Rights and humane principles, will bring about the desired ends.
83. Id.
84. See, e.g., Mickle v. Henrichs, 262 F. 687 (D. Nev. 1918); Davis v. Berry, 216 F. 413

(S.D. Iowa 1914), rev'd on other grounds, 242 U.S. 468 (1917).
85. State v. Feilen, 70 Wash. 65, 126 P. 75 (1912).
86. Id. at 68, 126 P. at 76.
87. Bulletin 10B, supra note 80, at 44-45.
88. Sponsored by William H. East and M.B. Booker, Senate Bill No. 281 passed the Senate

on February 22, 1924, by a vote of 30 yeas, no nays. On a vote of 75 yeas to 2 nays, the House of
Delegates passed the bill on March 8.

89. The statute appears at 1924 Va. Acts ch. 394.
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Why eugenics legislation succeeded in Virginia fourteen years after the
first sterilization bill was rejected is a matter of speculation. The public seems
largely to have ignored the passage of the act. The Richmond papers took no
notice of the enactment 0 nor did the act's passage spark the professional
interest of the Virginia legal community."' The lack of marked public re-
sponse to the passage of the law seems to indicate that eugenic ideas had
reached such a level of acceptance among influential Virginians that such a
statute did not appear extraordinary. Inasmuch as the legislators felt there was
a need for a sterilization statute, it appears that there was at least one group
strongly supporting eugenics in the face of little firm anti-eugenics sentiment.
In addition, any anti-eugenic feeling may have been overcome by the rising
post-World War I nativism and racism, creating an emotionally prejudiced
atmosphere, exacerbated by the hereditarian social outlook of the period.02

The Virginia law was carefully drawn in an attempt to avoid any constitu-
tional difficulties. The legislature did not intend sterilization to be a punitive
measure, but rather a measure in "the best interests of the patients and of
society." ' 93 The act opened with a declaration of hereditarian assumptions
and eugenic goals:

Whereas, the Commonwealth has in custodial care and is sup-
porting in various State institutions many defective persons who if
now discharged or paroled would likely become by the propagation
of their kind a menace to society but who if incapable of procreating
might properly and safely be discharged or paroled and become
self-supporting with benefit both to themselves and to society, and

Whereas, human experience has demonstrated that heredity
plays an important part in the transmission of insanity, idiocy,
imbecility, epilepsy and crime .... 94

The procedural aspects of the law were scrupulously drawn to safeguard
the constitutional right to due process of law. The superintendent of a state
mental institution was empowered to have sterilized any patient suffering
from hereditary insanity, idiocy, imbecility, feeblemindedness, or epilepsy.
The act required that the superintendent petition a special board of directors
for an order to perform a vasectomy or salpingectomy on any selected patient.
A copy of the petition had to be given to the inmate and his legal guardian. If
the patient had no guardian, the superintendent was required to request that
the circuit court appoint one. The inmate and his guardian had the right to be

90. For example, on the day after the governor signed the new sterilization statute, March
21, the Richmond News Leader ran an article entitled "Trinkle Approves Important Bills." No
mention was made of the sterilization law. Richmond News Leader, March 21, 1924, at 1.

91. An example of the lack of controversy over the statute among members of the bar is the
annual address on the year's legislation given to the Virginia State Bar Association. The 1924
address made only one short reference to the sterilization law. C. Morrissett, Virginia Statutes of
1924: An Address Before the Virginia State Bar Association 60 (1924).

92. The atmosphere of the period has been skillfully described in J. Higham, supra note 48,
at 131-57, 234-99.

93. 1924 Va. Acts ch. 394.
94. Id.
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present at the hearings of the board and present evidence. If the board found
that the inmate came within the scope of the law and could undergo steriliza-
tion without any danger to his health, it ordered the superintendent to pro-
ceed. The patient could appeal the order to the circuit court and then to the
supreme court of appeals. During these appeals, the sterilization order was to
be stayed.

Virginia's sterilization statute, however, contained one possible constitu-
tional violation already recognized in previous litigation. As any program of
wholesale sterilization was practically impossible, Virginia's law was limited
to inmates of state mental institutions. Some judges, though generally accept-
ing the eugenical purpose of sterilization, had elsewhere reasoned that limiting
sterilization to inmates of state institutions discriminated against these in-
mates-members of a larger, "natural class" of degenerates-in violation of
the equal protection guarantee. 5 The author of the Virginia sterilization law,
a Lynchburg lawyer named Aubrey Strode,98 decided it was time to test the
strength of this position.

B. "One Carrie Buck, A Moral Delinquent Girl"

In June 1924, a few weeks before her eighteenth birthday and shortly
after the birth of her illegitimate child, Carrie Buck was committed to the
State Colony for Epileptics and Feebleminded in Lynchburg, Virginia. Car-
rie's mother, Emma, was already an inmate of the colony. Carrie had been
adopted at the age of four by Mrs. J. T. Dobbs, with whom she lived until her
commitment. Carrie did simple chores for Mrs. Dobbs and attended school,
reaching the sixth grade. But as Carrie grew older, her inability to progress
beyond a certain level became increasingly apparent. She became unmanage-
able and promiscuous. Mrs. Dobbs was growing older and had her own family
to care for. As the prospect that Carrie would eventually leave the Dobbs
home and support herself became more remote, Mrs. Dobbs began to consider
institutionalizing Carrie. When Carrie became pregnant, Mrs. Dobbs decided
she had no alternative but to commit her.

Carrie's commitment was a lucky break for Aubrey Strode and Dr. A.S.
Priddy, the superintendent of the colony, both of whom had been searching
for an inmate to use as a test case for the new Virginia sterilization law. They
needed a patient who was clearly suffering from hereditary feeblemindedness,
had a record of antisocial behavior, and was capable of bearing children.
Carrie, with a feebleminded mother in the same institution, a record of
"immoral" behavior, and an illegitimate child, fit their needs better than they
could have wished. If they could prove that Carrie's child was also feeble-
minded, their case would be perfect. Following the procedures outlined by the
law, Dr. Priddy petitioned the Board of Directors of the Lynchburg Colony

95. See, e.g., Haynes v. Lapear, Circuit Judge, 201.Mich. 138, 166 N.W. 938 (1918); Smith
v. Board of Examiners of Feeble-Minded, 85 N.J.L. 46, 88 A. 963 (1913); Osborn v. Thomson,
103 Misc. 23, 169 N.Y.S. 638 (Sup. Ct.), aff'd, 185 App. Div. 902, 171 N.Y.S. 1094 (1918).

96. For Strode's own examination of sterilization legislation, see Strode, Sterilization of
Defectives, 11 Va. L. Rev. 296 (1925).
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for an order to sterilize Carrie Buck. The order was issued on September 10,
1924 .9

At the request of Dr. Priddy and Strode, Carrie's guardian, Robert G.
Shelton, appealed the order of the Board. Strode, a prominent lawyer and
author of the Virginia law, represented Dr. Priddy and the Lynchburg Colony
in the appellate proceedings. I.P. Whitehead, a friend of Strode who was
active in the reform of Virginia mental institutions, agreed to serve as Carrie's
counsel. Strode immediately began to prepare his case, requesting well-known
eugenist Harry Laughlin to participate as an expert in the case.98 Laughlin
gladly accepted, sending Dr. Priddy a lengthy memorandum detailing the type
of data on Carrie Buck he would need for his analysis.

In his letter, Laughlin referred to Carrie's child as feebleminded. 9 Since
Carrie's child had not been psychiatrically examined, the statement must
either have been an assumption on Laughlin's part or an implication by
Strode. The assumption may even have originated in a comment by the
woman caring for Carrie's child who had remarked that Carrie's baby was not
as "responsive" as her own child. Later, while researching through Red Cross
files to complete Laughlin's memorandum, the secretary of the local Red
Cross pointed out to Dr. Priddy that there was no evidence that Carrie's child
was feebleminded. 00 Nothing seems to have come of the secretary's note.
Carrie's child was never officially declared feebleminded on the basis of a
personal psychiatric examination.

Laughlin's "Memorandum Outlining the Data Needed for a Family His-
tory or Pedigree Analysis of the Subject of the Test Case Under the Virginia
Eugenical Sterilization Statute" requested a wide variety of information. It
asked for a detailed description of Carrie Buck, all her siblings, her parents,
her aunts and uncles, her grandparents, her cousins, her children, and her
nephews and nieces. These descriptions were to include a history of the
childhood of each individual, a history of all schooling, literacy and mental
test records, an occupational history, a complete medical history, and a
general description of each individual's emotional and mental makeup. 10

Unfortunately, Dr. Priddy was unable to find much more information
than he already had. In his reply to Laughlin, Priddy admitted that there was
doubt even that Carrie was a "Buck." Carrie's "two or three" half-brothers
and half-sisters had been adopted at an early age. Though there was also some
doubt about Carrie's maternal stock, Priddy identified one Richard Harlow as
Carrie's grandfather; but all he knew about Harlow was that he had died of
spinal trouble. As for Carrie herself, all Priddy could do was relate the

97. Buck v. Bell, 143 Va. 310, 314, 130 S.E. 516, 517 (1925).
98. Letter from Aubrey Strode to Dr. A.S. Priddy (October 7, 1924) (File of Carrie Buck,

Lynchburg Training School and Hospital, Lynchburg, Virginia) [hereinafter cited as File of
Carrie Buck].

99. Letter from Harry H. Laughlin to Aubrey Strode (October 3, 1924) (File of Carrie Buck,
supra note 98).

100. Letter from Caroline E. Wilhelm to Dr. A.S. Priddy (October 15, 1924) (File of Carrie
Buck, supra note 98).

101. Letter from Harry H. Laughlin to Aubrey Strode (October 3, 1924) (File of Carrie
Buck, supra note 98).
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sketchy biographical information he already had, concluding his description:
"[s]o far as I understand, there was no physical developmental or mental
trouble attended in early years. She is well grown, has rather badly formed
feet; ... with a mental age of nine years; is incapable of self support and
restraint except under strict supervision." ' 10 2

From such a collection of ambiguous information, Laughlin intended to
construct a "precise" psychological and genealogical analysis of Carrie Buck
that would stand up in a court of law. Indeed, Laughlin's deposition in the
circuit court proceedings was a near-psychic document. Without ever examin-
ing Carrie personally, and solely on the basis of the scanty information Priddy
sent him, Laughlin was able to declare, as his "expert" opinion, that Carrie
Buck was a "low-grade moron," 10 3 and her child "supposed to be a mental
defective." 0 4 In addition, Laughlin was able to state with "scientific" con-
clusiveness:

The fact that she has already borne a child demonstrates her to
be a potential parent. The family history record of her near-kin
showing a very high frequency of feeble-minded persons, if true,
demonstrates the hereditary nature of the feeble-mindedness and
moral delinquency described in Carrie Buck. She is therefore a
"potential parent of socially inadequate offspring."1 05

Accordingly, the sterilization of Carrie Buck was necessary to implement the
socially beneficial policy articulated by the Virginia legislature in the statute.

In his testimony, Dr. A.S. DeJarnette, a superintendent at another Vir-
ginia asylum, added an explanation of how feeblemindedness is inherited
according to Mendelian ratios. 0 6 Dr. A.H. Estabrook, of the Carnegie
Institution, examined what records there were of Carrie's supposed family
tree and summarily concluded, "The blood is bad." 107 Dr. Priddy testified
that the "generally accepted theory of the laws of heredity" led him to
conclude that, without sterilization, Carrie Buck would be a "potential source
of [an] incalculable number of descendents who would be feeble-minded." 108

Consequently, it was argued, sterilization in this case would be a "blessing"
both to society and to the individual. When asked what his patients thought of
sterilization, Priddy answered, "They clamor for it." 109 On April 13, 1925,
Judge Bennett T. Gordon of the Circuit Court of Amherst County in a short
written judgment upheld the sterilization order without any explanation of his
reasoning.

Throughout the circuit court proceedings, Dr. Priddy had been a sick
man. Before Judge Gordon handed down his decision, Priddy died. Dr. John

102. Letter from Dr. A.S. Priddy to Harry H. Laughlin (October 14, 1924) (File of Carrie
Buck, supra note 98).

103. Record at 34, Buck v. Bell, 274 U.S. 200 (1927).
104. Id. at 32.
105. Id. at 34-35.
106. Id. at 65-67.
107. Id. at 78.
108. Id. at 91.
109. Id. at 92.
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H. Bell, the acting superintendent, was sympathetic to the cause and agreed to
take up the banner in Priddy's stead. 10 So now it was Buck v. Bell that went
to the Virginia Supreme Court of Appeals.

In his appeals, Carrie's counsel, I.P. Whitehead, made three arguments
against the Virginia statute's constitutionality. First, he argued that the act did
not provide for the due process of law. Second, he maintained that the law
imposed a cruel and unusual punishment. Finally, Whitehead argued that the
statute denied Carrie Buck and all other inmates of Virginia mental institu-
tions the equal protection of the laws."' The eugenic view of heredity
presented by Strode's expert witnesses was never challenged by Whitehead
during any of the court proceedings.

Judge Jesse F. West delivered the opinion of the Virginia Supreme Court
of Appeals on November 12, 1925. Early in his opinion, he found as a fact
that "Carrie Buck, by the laws of heredity, is the probable potential parent of
socially inadequate offspring, likewise affected as she is." 1

2 Next, the statu-
tory procedure for judicial review of the sterilization order and the guarantee
of counsel during all proceedings were, for West and his colleagues, satisfac-
tory fulfillments of the due process requirement." 3 In addition, the judges
determined that sterilization under the Virginia law was not a cruel and
unusual punishment because the act was not a penal statute, and because the
operation itself was so "harmless" that it could not be construed as the kind
of "inhumane and barbarous" punishment covered by the constitutional
prohibition of cruel and unusual punishment." 4 Finally, the court agreed
that the law did involve a classification of individuals; but, because this
classification was "reasonable," it did not violate Carrie Buck's right to the
equal protection of the laws. In a classic exercise of judicial restraint, Judge
West explained, "Whether the classification is reasonable is a question pri-
marily for the legislature. It is presumed to be necessary and reasonable, and
the courts will not substitute their judgment for that of the legislature, unless
it is clear that the legislature has not made the classification in good
faith." "5 The supreme court of appeals thus affirmed the judgment of the
circuit court. At last, the eugenists, who had long sought legitimization of
their cause, were going to have their day in the Supreme Court of the United
States.

IV. Buck v. Bell BEFORE Tm SUPREME COURT

A. Contemporary Legal Climate

Buck v. Bell reached the Supreme Court at a time when political opinion
was particularly susceptible to the exhortations of the eugenists. The progres-

110. Letter from Dr. J.H. Bell to Aubrey Strode (Feb. 13, 1925) (File of Carrie Buck, supra
note 98).

111. Buck v. Bell, 143 Va. 310, 315, 130 S.E. 516, 518 (1925).
112. Id., 130 S.E. at 517.
113. Id. at 315-18, 130 S.E. at 518-19.
114. Id. at 318-19, 130 S.E. at 519.
115. Id. at 321, 130 S.E. at 519, quoting Anthony v. Commonwealth, 142 Va. 577, 585, 128

S.E. 633, 635 (1925).
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sive reform impulse had propelled government into an increasingly influential
role in the life of the nation. Areas of economic life previously left to individ-
ual initiative faced increasing government regulation. The perceived security
needs of World War I gave the government, with the acquiescence of the
general public, the opportunity temporarily to suspend even fundamental
political rights, such as the right of free expression. By the 1920's, precedents
had been firmly established for government intervention in the daily life of
citizens to a previously unheard-of degree.

As legislators accepted more responsibility for the welfare of a broader
segment of the population, public policy began to be promulgated more as
legislative experiments rather than as articulated norms. Reformers saw law
which realistically controlled human behavior as a vital tool in their efforts to
engineer a better life for Americans. This approach to legislation readily
accommodated the tough-minded, scientific realism of eugenics.

1. Developments in Jurisprudence. The courts were not as synchronized
with the popular sentiment for active government as reformers would have
hoped. Because much progressive legislation was being regularly overturned
by the courts, reformers roundly criticized the judiciary for failing to realize
the pressing need for legislative experimentation. Such legislative experimenta-
tion, however, was alien to a judicial doctrine of vested rights, theoretically
shaped by a jurisprudence of fundamental law and immutable constitutional
norms." 6

The vested-rights doctrine was a new expression of the natural law theory
that had been an influential element of American legal thought since colonial
days." 7 The idea of a natural or fundamental law was a basic element of the
mid-eighteenth-century English view of law. Major English political philoso-
phers, including Locke, Bolingbroke, and Blackstone, had viewed Parliament
as circumscribed by an unwritten law of nature." 8 As Locke had put it,
"Thus the law of nature stands as an eternal rule to all men, legislators as well
as others."' 1

116. The Supreme Court had articulated this philosophy as early as 1875:
Tihere are ... rights in every free government beyond the control of the State. A

government which recognized no such rights, which held the lives, the liberty, and the
property of its citizens subject at all times to the absolute disposition and unlimited
control of even the most democratic depository of power, is after all but a despotism.

There are limitations on such power which grow out of the essential nature of all

free governments. Implied reservations of individual rights, without which the social

compact could not exist, and which are respected by all governments entitled to the
name.

Loan Ass'n v. Topeka, 87 U.S. (20 Wall.) 655, 662-63 (1875). See generally W. Swindler, Court
and Constitution in the 20th Century: The Old Legality, 1889-1932, at 39-220 (1969).

117. M. Horwitz, The Transformation of American Law 1780-1860, at 4-9 (1977); A. Kelly
& W. Harbison, The American Constitution 36-48 (1970). For a selection of early American legal
essays in which repeated reference is made to the "law of nature," see The Legal Mind in
America: From Independence to Civil War (P. Miller ed. 1962).

118. G. Wood, The Creation of the American Republic 1776-1787, at 291-94 (1969).
119. J. Locke, Second Treatise of Government ch. xi, § 135 (New American Library ed.

1963).
The approach of Locke and of natural law proponents is based upon a belief in absolute
values; there is a certain composition to liberty to which time and custom are irrelevant. -

19811



COLUMBIA LA W REVIEW

As the ultimate determiner of the conformity of a statute with the
"higher" law embodied in the Constitution, the judiciary was by natural law
theory accorded a significant, if not dominant, role in public policy, even
though that theory denied that constitutional adjudication involved the "mak-
ing" of policy. Consequently, natural law jurisprudence had profound anti-
democratic implications.120

By the 1920's, however, natural law doctrine had lost its domination of
the American legal mind.121 The nineteenth century witnessed the rise of the
school of historical jurisprudence in Germany and in England.122  Scholars of
historical jurisprudence believed that the historical study of the law and legal
institutions of any country revealed general laws of legal evolution that were
universally applicable.12 3 One of the leading exponents of historical jurispru-
dence in the United States was James C. Carter, a prominent New York
attorney, who suggested that habit and custom furnish the ethical rules by
which an act is judged. As such, courts do not actually make law but rather
find the customs recognized by society in a body of facts. A legal precedent
was therefore merely "authenticated custom.' ' 2 4 Historical jurisprudence
represented a drastic departure from the formal and abstract approach of the
natural-law school.

These new ways of thinking about law began to filter into the United
States when jurists and social thinkers in general were abandoning formalism
and abstraction as a means of understanding human society and dealing with
its problems. Intellectuals were in a general "revolt against formalism." 1'25 As
industrialization and urbanization burdened society with staggeringly new and
diverse problems, social thinkers put increased emphasis on the practical value

Nature or some other source of authority higher than positive law has established an
order that man must discover and toward which he must aspire.

Hindes, Morality Enforcement Through the Criminal Law and the Modern Doctrine of Substan-
tive Due Process, 126 U. Pa. L. Rev. 344, 367 (1977).

120. Indeed, one scholar has accused the Court of using the "garb of natural law" to satisfy
an "appetite for extra-constitutional power." R. Berger, Government by Judiciary 250-51 (1977).
The natural law enthusiasm, in the words of Alexander Bickel, was

an unyielding assertion of judicial supremacy, to be exerted in defense of the rights of
property and the freedom of individual enterprise. A major component of the intellec-
tual climate in which these beliefs flourished was a deeply anti-egalitarian Social Darwin-
ism, optimistic in its Spencerian confidence that the process of society inhered in the
nature of things, but imbued with a terrible pessimism about man's capacity to move
purposefully in the right direction ....

A. Bickel, The Supreme Court and the Idea of Progress 15-16 (1970). But cf. A. Cox, The Role of
the Supreme Court in American Government 111-12 (1976) (natural law concepts constitute
"authority for legal change").

121. For one of the classic accounts of the decline of natural law jurisprudence in America
see R. Pound, The Formative Era of American Law (1938).

122. E. Bodenheimer, Jurisprudence: The Philosophy and Method of the Law 70-81 (1962).
123. As one of the leading theorists of the historical school, Friedrich Carl von Savigny,

wrote, "Law grows with the growth, and strengthens with the strength of the people, and finally
dies away as the nation loses its nationality." F. von Savigny, Of the Vocation of Our Age for
Legislation and Jurisprudence 27 (Hayward trans. 1831).

124. J. Carter, Law: Its Origin, Growth, and Function 65 (1907). See Carter, The Ideal and
the Actual in Law, 24 Am. L. Rev. 752 (1890).

125. M. White, Social Thought in America: The Revolt Against Formalism 11 (1957).
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of their knowledge. They refused to impose traditional forms of thought on
the problems to be confronted. They felt that by reasoning inductively, rather
than deductively as in natural law jurisprudence, they could find the answers
suited to the moment, unconstrained by the rigidity of some preconceived
system. 16

A heightened historical consciousness thus characterized the intellectual
atmosphere of the time. Morton White observes that there were two important
elements fundamental to the new social thought. The first was "historicism."
Intellectuals began to view society as the result of a developmental process
over time. To understand society, one had to understand its history. Second,
the antiformalists saw a culture as an organic whole consisting of a web of
interconnected parts. Thus, intellectuals would delve into a wide range of
social sciences in order to equip themselves to understand and to manipulate
social phenomena. 2 7 Antiformalism gave rise to Dewey's instrumentalism in
education,128 Veblen's institutionalism in economics,' 2 9 and Robinson's
"new" history."3°

The era which prided itself on its realism and pragmatism in reform also
sought pragmatism in law. The result was legal realism, developed as an
outgrowth of the new sociological jurisprudence pioneered by Roscoe Pound,
Dean of the Harvard Law School from 1916 to 1936. Pound felt that law in
the twentieth century had to be written in radically new terms:

For the purpose of understanding the law of today I am content
with a picture of satisfying as much of the whole body of human
wants as we may with the least sacrifice. I am content to think of law
as a social institution to satisfy social wants-the claims and de-
mands and expectations involved in the existence of civilized soci-
ety-by giving effect to as much as we may with the least sacrifice,
so far as such wants may be satisfied or such claims given effect by
an ordering of human conduct through politically organized soci-
ety.' 3 '

Scholars of Pound's sociological jurisprudence saw the ultimate authority of
law originating in the value of law as a mechanism to secure social interests. 32

Legal realism constituted what has been called the "radical wing of the
sociological school of law." 133 A strain of legal realism can be seen through-

126. Id. at 11-31.
127. Id. at 11-12.
128. E.g., J. Dewey, The Study of Ethics (1894); J. Dewey, Outlines of a Critical Theory of

Ethics (1891); Dewey, The Evolutionary Method as Applied to Morality, XI Philosophical Review
107 (1902); Dewey, The Ethics of Democracy, U. Mich. Phil. Papers (Second Series, No. 1, 1888).
See The Philosophy of John Dewey (P. Schilpp ed. 1939); M. White, The Origin of Dewey's
Instrumentalism (1943).

129. E.g., T. Veblen, The Vested Interests and the State of the Industrial Arts (1919); T.
Veblen, The Theory of the Leisure Class (1899); Veblen, Why Is Economics Not an Evolutionary
Science?, Quarterly Journal of Economics (July, 1898). See J. Dorfman, Thorstein Veblen and
His America (1934).

130. E.g., J. Robinson, The Mind in the Making (1921); J. Robinson, The New History
(1912); J. Robinson, History (1908).

131. R. Pound, An Introduction to the Philosophy of Law 47 (1954).
132. R. Pound, Jurisprudence 292 (1959).
133. E. Bodenheimer, supra note 122, at 116.
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out the litigation in Buck v. Bell, but it was to play a special role in the
proceedings of the Supreme Court, for the senior Associate Justice was the
foremost advocate of legal realism, Oliver Wendell Holmes, Jr. Holmes
agreed that law was intended to satisfy social desires, but he added an embel-
lishment. Holmes saw life as a struggle and law, therefore, as a rationalization
of the interests of the dominant group in society. This was, after all, the
essence of democracy. Holmes explained:

All that can be expected from modern improvements is that legisla-
tion should easily and quickly, yet not too quickly, modify itself
according to the will of the defacto supreme power in the commu-
nity, and that the spread of an educated sympathy should reduce the
sacrifice of minorities to a minimum.... The objection to class
legislation is not that it favors a class, but either that it fails to
benefit the legislators, or that it is dangerous to them because a
competing class has gained in power, or that it transcends the limits
of self-preference which are imposed by sympathy .... But it is no
sufficient condemnation of legislation that it favors one class at the
expense of another; for much or all legislation does that; and none
less when the bona fide object is the greatest good of the greatest
number .... 134

In Holmes's view, then, the judicial process essentially ,meant judicial toler-
ance of legislative policy. Unless judges found a law "wholly without founda-
tion," state action was within constitutional limits as an exercise of the police
power.

2. Developments in Constitutional Law. The fourteenth amendment,
guaranteeing citizens the right of due process of law and the equal protection
of the laws, was ratified in 1868; but it was not until the end of the nineteenth
century that the Supreme Court began working out the implications of these
new principles. Before the 1890's, due process was simply an assurance of fair
procedures and the Court consistently refused to use the due process doctrine
to limit the police power of the states.,35 However, by the 1890's, the
increasing social unrest due to industrialization, increased immigration, and
rapid urbanization would not allow the Court to remain aloof. The litigation
over laws resulting from the demands of the Greenback movement, the
Granger movement, the Populist movement, and inchoate labor movements
put the Court under constant pressure to adopt a more active interpretation of
the due process guarantee. The close of the century saw the Court edging
toward a broader definition of due process and equal protection. 36

134. F. Frankfurter, Law and Politics 1913-1938, at 70 (1939).
135. As late as 1885, Justice Field, in Barbier v. Connolly, wrote:
But neither the [fourteenth] amendment-broad and comprehensive as it is-nor any
other amendment, was designed to interfere with the power of the State, sometimes
termed its police power, to prescribe regulations to promote the health, peace, morals,
education, and good order of the people, and to legislate so as to increase the industries
of the State, develop its resources, and add to its wealth and prosperity.

113 U.S. 27, 31 (1885).
136. L. Tribe, American Constitutional Law 421-55 (1978).
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By the middle of the 1890's, the Court began applying the due process
guarantee not only to procedural questions, but also to substantive matters by
making the due process clause a vehicle for the revival of the doctrine of
vested rights. 37  Thus, "imn a series of cases between 1877 and 1898, the
Court gradually coupled vested rights to the due process clause, so that due
process came to be a substantive limitation upon the power of a state to
regulate private property in the interests of the public welfare."' 38 Under
substantive due process analysis, if the goal of a statute was "reasonable,"
and if the means employed were "reasonable," and if there were no "unrea-
sonable" limitations upon the freedom of contract or another private vested
right, then the law was a constitutional exercise of the police power of the
state. 139 The determination of the reasonableness of any law often amounted
to a judgment of the trade-off between the advantages of the law to the
individual and its advantages to society. An unacceptably arbitrary law thus
restricted individual liberty or rights more severely than the intended benefits
to the community could justify. 140

Since substantive due process in practice required the Court to evaluate
questions of social and economic policy, this new due process gave the Court
an almost legislative control over national policy. 141 Exactly how the Su-
preme Court wielded the doctrine of due process depended upon the economic
and social attitudes of the majority for any particular case. 4 2 The conserva-
tive Justices tended to employ a narrow definition of the vested rights pro-
tected by the due process guarantee, equating vested rights with economic
individualism and property rights. This approach linked substantive due
process with a laissez-faire economic policy and resulted in decisions that
overturned the new progressive legislation which tended to insert government
control into more areas of economic life. 4 3

The liberal minority, generally Justices Holmes, Brandeis, and Stone,
also employed a reasonableness standard, but in a much more restricted sense.
Believing in the need for reform through legislative experimentation, the
liberals would examine the social and economic purposes of a law like their
conservative brethren; but they would uphold the law if the means employed
by the legislature could reasonably attain those goals. They believed it was the
job of the legislature, not the courts, to determine those goals. In one of his
dissents, Holmes described this view:

137. See, e.g., Reagan v. Farmers Loan & Trust Co., 154 U.S. 362 (1894); Allgeyer v.
Louisiana, 165 U.S. 578 (1897); A. Kelly & J. Harbison, supra note 117, at 500-46.

138. A. Kelly & J. Harbison, supra note 117, at 524.
139. Id. at 526.
140. See R. Mott, Due Process of Law 597 (1926).
141. R. Berger, supra note 120, at 249-65; A. Kelly & J. Harbison, supra note 117, at 524.
142. A. Kelly & J. Harbison, supra note 117, at 541-46.
143. The Court, for example, felt that an Arizona statute forbidding state courts to grant

injunctions against picketing was unreasonable because of the possible damage to property. Truax
v. Corrigan, 257 U.S. 312 (1921). Similarly, a Pennsylvania law prohibiting the mining of coal by
methods which damaged surface habitations was overturned because such a restriction hurt the
value of the mines, depriving the owners of their property without the due process of law.
Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922).

144. Truax v. Corrigan, 257 U.S. 312, 344 (1921) (Holmes, J., dissenting).
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There is nothing that I more deprecate than the use of the Four-
teenth Amendment beyond the absolute compulsion of its words to
prevent the making of social experiments that an important part of
the community desires, in the insulated chambers afforded by the
several states, even though the experiments may seem futile or even
noxious to me and to those whose judgment I most respect.1 44

The liberals, in essence, urged a more restrained use of substantive due
process.

The standard of reasonableness and the attempt to balance private rights
and public welfare presented the Justices with perplexing problems especially
in the area of personal civil rights. These difficulties often resulted in incon-
gruous decisions and tortured logic. Nowhere was the recurrent dilemma of
balancing individual and social interests more clearly illustrated than in the
World War I subversive-advocacy cases, in which the Court often found itself
in the near-impossible position of curtailing individual liberties in the interests
of society while trying to protect the individual from arbitrary power. 145

The eugenic policies at issue in Buck v. Bell could be seen to revolve
around the question of government interference with one of the most funda-
mental natural rights, the right to control one's body. Therefore, it was
theoretically possible that the conservative majority would rally once again to
the defense of a vested right. However, the eugenists brought their cause to
the Supreme Court with two distinctive features that might avoid such an
outcome. First, the conservative implications of eugenics, essentially "re-
form" to preserve the status quo, might appeal to the majority. Second, the
"scientific" support of the eugenics program might make such intimate gov-
ernment interference with individual rights seem a very "reasonable" policy in
the interests of national welfare. It was true that seven sterilization laws had
been struck down by lower courts, but all seven states had been guilty of
procedural irregularities. 46  Significantly, the eugenic idea itself had consis-
tently been accepted by every judicial forum in which it had been argued.
Since the Virginia law had been carefully drawn in the light of prior litigation
experience, the eugenists were hopeful for a favorable outcome in the Su-
preme Court.

B. The Arguments

Buck v. Bell, Docket Number 292, was argued before the United States
Supreme Court on April 22, 1927. I.P. Whitehead, Carrie Buck's counsel

145. In Schenk v. United States, 249 U.S. 47 (1919), for example, the Court established the
standard of a "clear and present danger" to the public welfare as a test for the justified limitation
of civil rights. Id. at 52. Six years later, in Gitlow v. New York, 268 U.S. 652 (1925), the Court
upheld the conviction of a man for the publication of subversive documents. To Holmes's
dissenting observation that these publications could not be construed as a clear and present
danger, the majority responded that the state could not weigh the danger in every utterance to see
if it presented a clear and present danger. Id. at 669. Ironically, in this same case the Court
intimated for the first time that freedom of speech and press was a fundamental right protected by
the fourteenth amendment. Id. at 666.

146. See note 79 supra.
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through all the previous proceedings, prepared and argued her appeal. Pre-
dictably, Whitehead's argument advanced along the two lines he had followed
in the lower courts. First, Whitehead challenged the Virginia sterilization
statute as a violation of Carrie Buck's constitutional right of "bodily integ-
rity," and hence a deprivation of "life" without due process of law.147 The
basic authority he cited for this argument was the dissent in Munn v. Illi-
nois,48 in which Justice Field had given an expanded interpretation to the
notion that the fourteenth amendment protected citizens from the "depriva-
tion of life": "The inhibition against its deprivation extends to all those limbs
and faculties by which life is enjoyed .... The deprivation not only of life,
but of whatever God has given to everyone with life . . . is prohibited by the
provision in question .... ,,149 From this principle, Whitehead drew his
essential argument that the "inherent right of mankind to go through life
without mutilation of organs of generations [sic]" antedated the Constitution
and "was not lost or surrendered to legislative control when the government
was created."- 50 Since the Virginia statute violated this right it was illegal;
and, being illegal, it was a denial of the fourteenth amendment guarantee of
the due process of law. 15' Hammering home the point through an appeal to
the doctrine of substantive due process, Whitehead argued that the "form of
the procedure cannot convert the process used into process of law, if the result
is to illegally deprive a citizen of some constitutional right." 5 2

Whitehead's second line of argument attacked the statute on equal pro-
tection grounds. Obviously, the law applied to only a portion of feebleminded
persons-those in state mental institutions. Acknowledging the well-recog-
nized rule, Whitehead conceded that a state may differentiate between citizens
in its laws, but reiterated the equally basic qualification that any such classifi-
cation must be based upon reasonable grounds "in the light of the purpose
sought to be attained" and "must not be an arbitrary selection." 153 To be
valid, in Whitehead's estimation, any class set apart for unique legal treatment
must have a nature marking it as peculiarly requiring exclusive legislation.
Here, no characteristic relating to the eugenical purposes of the law that the
state could identify distinguished the feebleminded citizens of the state at large
from those incarcerated in state institutions to justify the provisions of the
statute. On the contrary, that single distinctive factor-incarceration-
suggested the opposite conclusion. "[T]here is no necessity for such legisla-
tion," Whitehead argued, "since by segregation in said institutions they are
effectually prevented from procreating ... and to prevent procreation by
these people is the object of the sterilization operation provided for in the
law. 54

147. Brief for Plaintiff in Error at 11-17, Buck v. Bell, 274 U.S. 200 (1927).
148. 94 U.S. 113 (1877).
149. Id. at 142 (Field, J., dissenting).
150. Brief for Plaintiff in Error, supra note 147, at 10.
151. Id. at 11.
152. Id. at 10.
153. Id. at 11.
154. Id. at 12.
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At this point, which would seem to be the capstone of the equal protec-
tion argument, Whitehead's brief takes a curious turn. Instead of arguing that
Carrie Buck should have the same fundamental right to procreate enjoyed by
feebleminded persons who were not institutionalized, Whitehead rejected any
inference that "this plaintiff was contending solely for the right to procre-
ate." 55 Rather, Whitehead continued:

We concede that the State has the right to segregate the feeble-
minded and thereby deprive them of the "power to procreate." The
State has exercised this right for a long time without question, but
we deny that the state has the right to force this plaintiff, who is at
present segregated in the State Colony and deprived of the power of
procreation, to undergo the surgical operation of salpingectomy for
the purpose of rendering her sterile.'56

Several pages later, the brief questions the alleged benefit to the patient that
sterilization will produce. 57 Yet nowhere did Whitehead challenge the sup-
posed public benefits of limiting through any means the procreation of the
feebleminded. Rather, Whitehead feared that, through the precedent of the
Virginia sterilization statute,

[a] reign of doctors will be inaugurated and in the name of science
new classes will be added, even races may be brought within the
scope of such a regulation and the worst forms of tyranny practiced.
In the place of the constitutional government of the fathers we will
have set up Plato's Republic.158

Thus, he never challenged the eugenical idea which shaped the public pol-
icy, 59 nor questioned the power of the state to execute that policy by some
means. As a result, one observer has called Whitehead "an ineffective and
unenthusiastic defender of his client's interests."'' 60

Aubrey Strode's brief for the respondent, Dr. Bell, reiterated much of the
expert testimony on the inheritance of feeblemindedness introduced in the
circuit court. Strode did not mince words concerning his view of the question,
"quite novel in any jurisdiction," '6' presented by the case: "What power has
society to protect its afflicted members from themselves and itself from them,
and beyond that, what is its power and duty as to the coming generation in
respect of the multiplication of socially inadequate defectives?" 162 Strode's
argument emphasized that none of the previous cases dealing with sterilization
laws held that the state did not have the power to sterilize, but rather held that
such a power had to be exercised through a law which guaranteed due process

155. Id. at 13.
156. Id.
157. Id. at 17.
158. Id. at 18. See generally note 63 supra.
159. Berns, Buck v. Bell: Due Process of Law?, 6 W. Pol. Q. 762, 765 (1953).
160. Brown, Case Histories, Interest Group Litigation, and Mr. Justice Holmes: Some

Unexplored Questions on Psycho-Political Behavior, 24 Emory L.J. 1037, 1049-50 (1975).
161. Brief for Defendant in Error at 17, Buck v. Bell, 274 U.S. 20 (1927).
162. Id. at 18.
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and operated equally on all members of a designated class. His formulation of
a standard for due process, as could be expected, focused on the procedural
elements of that concept and ignored the substantive aspects of due process
which had been the subject of much judicial attention during the first two
decades of the twentieth century. 16 3 " 'Due process of law,' " Strode wrote,
"requires (1) A duly established impartial tribunal having (2) lawful jurisdic-
tion to hear and determine only after (3) previous reasonable notice and (4) an
opportunity to be heard, before any binding order can be entered affecting a
person's liberty." 16 4 He was able to argue, accurately, that the procedures
established by the Virginia sterilization statute met each of these requisites.

Strode never explicitly addressed Whitehead's "bodily integrity" argu-
ment. He presumably encompassed that concern in his contention that the
Virginia statute was a valid exercise of the police power involving a reasonable
classification of those on whom it operated. Sterilization under the Virginia
law, he argued, was analogous to the compulsory vaccination statutes which
had been upheld as constitutional over twenty years earlier. 65 The closest
Strode came to the "bodily integrity" question was to conclude that the
sterilization operation "can only be illegal when performed against the will or
contrary to the interest of the patient." He then transformed the issue into
a question of who was to consent for the feebleminded person who obviously
could not do so himself. Since Carrie Buck had "no other natural guardian
and is herself a very ward of the State," Strode questioned, "[W]ho indeed is
here but the State?" 6 7

The equal protection challenge was handled with equal facility. Quite
simply, since all the feebleminded in Virginia were subject to commitment,
and once committed could be sterilized via the procedures of the sterilization
act, all the feebleminded citizens of Virginia were within the scope of that
statute. 68 Alternatively, Strode argued that the fact of commitment itself
provided the reasonable basis for classification. That reasonableness was to be
found in the "common disabilities" shared by such people who are set apart,
all of whose living conditions are controlled by the state, and whose liberty
may be "restored only to such extent and upon such conditions as the State
may determine." 9 Strode seemed to assume that these "common disabili-
ties" somehow marked this particular group for special legislation, for he did
not attempt to explain how these disabilities distinguished one group of the
feebleminded from others who did not share them in light of the eugenical
perspective which was of such concern. The only response made to White-
head's argument suggesting that the "common disabilities" of the institution-
alized made them less likely candidates for sterilization rested on the benefits

163. This period has been called the "apogee" of substantive due process. A. Kelly & J.
Harbison, supra note 117, at 707.

164. Brief for Defendant in Error, supra note 161, at 26.
165. Id. at 32-34.
166. Id. at 36.
167. Id.
168. Id. at 37.
169. Id. at 42.
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of sterilization for the individual. Strode concluded that although society
might benefit from the act, the fact that the act made it possible to return the
incarcerated feebleminded to "a larger freedom" constituted a reasonable
basis for applying the act only to them.170 In short, because of the eugenical
dangers involved, Strode maintained that sterilization was the most humane
way to deal with the feebleminded.17'

C. The Decision

Justice Holmes delivered the opinion of the Supreme Court on May 2,
1927. After recapitulating the facts and the details of the Virginia law, he
summarily declared that the procedural aspects of the statute satisfied due
process requirements. 172 Holmes was able to deal as quickly with the substan-
tive challenge to the law. The legislature had clearly stated the eugenic goals of
the act and the scientific evidence which supported those goals had remained
unimpeached. Holmes concluded: "In view of the general declarations of the
legislature and the specific findings of the Court, obviously we cannot say as a
matter of law that the grounds do not exist, and if they exist they justify the
result." 173 Apparently referring to the bodily integrity argument, Holmes
reasoned that if the state can demand the lives of citizens for the public
welfare, then certainly it can call on others for "lesser sacrifices." '74 Thus,
sterilization passed muster because it was no more of a sacrifice than compul-
sory vaccination. In addition, equal protection guarantees were not violated
because the statute applied uniformly to all members of the class of feeble-
minded people in state institutions. 75 Justice Pierce Butler dissented without
a written opinion. There were no concurring opinions.

Holmes was satisfied by his work on Buck v. Bell. Almost two weeks
after the decision was handed down he wrote Harold Laski, "I wrote and
delivered a decision upholding the constitutionality of a state law for steriliz-
ing imbeciles the other day-and felt that I was getting near to the first
principle of real reform." 78 The principle of judicial restraint, recognizing
the supremacy of the legislature in policy matters, was central to Holmes's
realism and in the opinion he apparently made no effort to evaluate the policy
behind eugenic sterilization.

Yet the policy of the Virginia sterilization law was not alien to Holmes's
social outlook. Holmes certainly was a man of his times in the enthusiasm

170. Id. at 46-47.
171. In Strode's words:
The precise question therefore here presented is whether the State in its judgment of
which is best for appellant and for society may through the medium of the operation
provided for by the sterilization statute restore to her the liberty, freedom and happiness
which thereafter she might safely be allowed to find outside of institutional walls.

Id. at 35.
172. Buck v. Bell, 274 U.S. 200, 207 (1927).
173. Id.
174. Id.
175. Id. at 208.
176. Letter from Oliver Wendell Holmes to Harold Laski, 2 Holmes-Laski Letters 942 (M.

Howe ed. 1953) [hereinafter cited as Letters].
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with which he embraced the use of science as a social tool. Analyzing the
relationship between science and law, he had earlier written that "it is finally
for science to determine, so far as it can, the relative worth of our different
social ends."' 177  Holmes found the values espoused by eugenics to be the
result of pragmatic and scientific social analysis, and therefore generally
accurate. In an article in the Illinois Law Review, Holmes had declared:

I believe that the wholesale social regeneration which so many now
seem to expect, if it can be helped by conscious, co-ordinated human
effort, cannot be affected appreciably by tinkering with the institu-
tion of property, but only by taking in hand life and trying to build a
race. That would be my starting point for an ideal for the law. 178

So Holmes's support of the sterilization law was no mystery. Indeed, he took
pains to draft his opinion with sufficient rhetorical punch to aid the cause. As
he wrote to Laski, "I am amused (between ourselves) at some of the rhetorical
changes suggested, when I purposely used short and rather brutal words for
an antithesis, polysyllables that made them mad."' 179

As to why seven other justices gave their unqualified support to Holmes's
decision, one can only speculate on the basis of their personal
backgrounds.Such speculation is especially fascinating in light of the popular
perception of the Taft Court as "liberal" dissenters battling a "conservative"
majority. Although Justices Taft, McReynolds, Sutherland, Sanford, and
Van Devanter were generally known for their varying degrees of conserva-
tism,180 it was not unthinkable that they would all be sympathetic to the goals
of eugenical sterilization. In fact, Chief Justice Taft was a "thoroughgoing"
social Darwinist18

1 whose philosophical views were shared to some extent by
McReynolds, 182 Sutherland 8 3 and Van Devanter. 184 As for the liberals on the
Court, Justice Stone's vote might be attributed to his respect for Holmes, his
"steadfast adherence to the principle of judicial self-restraint,"' 8 5 and his
intellectual sympathy for the Social Darwinist attributes of eugenics.188  Simi-

177. O.W. Holmes, Law in Science-Science in Law, in Collected Legal Papers 242 (1920).
178. Holmes, Ideals and Doubts, 10 II1. L. Rev. 1, 3 (1915). One commentator has even

suggested that Holmes's opinion in Buck v. Bell was "a judicial manifestation of his intense
eugenicist views .... It is difficult to overestimate the importance of eugenicism in Holmes'
social thought." Rogat, Mr. Justice Holmes: A Dissenting Opinion, 15 Stan. L. Rev. 254, 282
(1962-63). Holmes's affinity for eugenic goals is further attested to by a letter he wrote to Laski in
1915:

One can change institutions by a fiat but populations only by slow degrees and as I don't
believe in millenia and still less in the possibility of attaining one by tinkering with
property while propagation is free and we do all we can to keep the products, however
bad, alive, I listen with some skepticism to plans for fundamental amelioration. I should
expect more from systematic prevention of the survival of the unfit.

Letters, supra note 176, at 761.
179. Letters, supra note 176, at 939.
180. See, e.g., A. Mason, The Supreme Court: Palladium of Freedom 123 (1962).
181. A. Mason, William Howard Taft, Chief Justice 16, 42-44 (1965).
182. See id. at 215.
183. See J. Paschal, Mr. Justice Sutherland, A Man Against the State 9-15 (1951).
184. See G. White, The American Judicial Tradition: Profiles of Leading American Judges

186 (1976).
185. A. Mason, Harlan Fiske Stone: Pillar of the Law 560 (1956).
186. The social Darwinist views of his Amherst College professor, Charles Edward Garman,

profoundly molded Stone's philosophy. Id. at 56-58.
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larly, Justice Brandeis's vote may easily be accounted for by his liberal views
towards social reform initiated by government and what might be called his
"pragmatic" approach to justice.18 7 Though his support for judicial restraint
in this period, among other attributes, qualifies him as a "liberal," Brandeis
was a liberal in this sense "only to the extent that judicial self-restraint
fostered results that he thought sensible."' 8

It is more difficult to understand the motives of the lone dissenter, Justice
Pierce Butler. Butler was a former railroad lawyer and considered the most
reactionary member of the Court. 89 A closer inspection of Butler's record
reveals some potential explanations for his vote in Buck v. Bell. David
Danelski, who analyzed Butler's speeches before and immediately after his
appointment to the Court to determine their "value content," 9 0 concluded
that Butler "highly valued patriotism, laissez faire, and morality."'9 o1 Ac-
cording to Danelski's analysis, morality was Butler's central value.9 2 Butler
himself often pointed out: "The end of all worthy struggles is to establish
morality as the basis of individual and national life." 13

Butler's Catholicism was the fundamental influence on his view of moral-
ity. 94 He was active in Church affairs and had many friends among the
Catholic hierarchy. At the time of Buck v. Bell, though the Church had made
no official pronouncement, it generally opposed sterilization. 9 5 This view
became the official position of the Church in 1930 when Pope Pius XI
condemned sterilization in an encyclical on Christian marriage.9 0 Thus, for
Butler, who was "deeply religious," 197 the moral issue probably was a signifi-
cant, if not paramount, consideration. In addition, if he had not dissented, he
undoubtedly would have disappointed the members of the Church hierarchy
who had supported his appointment to the Supreme Court.9 8

187. See Mason, Mr. Justice Brandeis and the Constitution, 80 U. Pa. L. Rev. 799 (1932); 0.
White, supra note 184, at 235.

188. G. White, supra note 184, at 176. Closely linked with this view was his belief that "a
legislative majority could infringe upon individual rights," if that majority was "right." Id. at
164.

189. The liberal community was so outraged by Butler's appointment to the Court that the
New Republic editorialized, "The appointment of Mr. Pierce Butler is a piece of crass stupidity,
because he is the kind of man who would assuredly use a warped or doubtful interpretation of a
phrase in the Constitution to prevent needed experiments in economics and government." Pierce
Butler and the Rule of Reason, New Republic, Dec. 20, 1922, at 81, 82.

190. D. Danelski, A Supreme Court Justice Is Appointed (1964). For a description of the
method adopted by Danelski, see R. White, Value Analysis (1953).

191. D. Danelski, supra note 190, at 15.
192. Id. at 18.
193. Id.
194. Id. at 19.
195. O'Hara & Sanks, Eugenic Sterilization, 45 Geo. L.J. 20, 37-38 (1956).
196.
Public magistrates have no direct power over the bodies of their subjects; therefore,
where no crime has taken place and there is no cause present for grave punishment, they
can never directly harm, or tamper with, the integrity of the body, either for the reasons
of eugenics or for any other reasons.

Pope Pius XI, Casti Connubii, in Five Great Encyclicals 96-97 (1939).
197. Remarks of Wilfrid Rumble, Proceedings of the Bar and Officers of the Supreme Court

of the United States in Memory of Pierce Butler 20 (Jan. 27, 1940).
198. D. Danelski, supra note 190, at 61-62.
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Alternatively, Butler's general record on the Court indicates that he
might have believed that the Virginia law violated due process. During his
tenure on the Court, Butler had been a veritable champion of the due process
guarantee. 99

If Butler felt so strongly about the sterilization issue, it is strange that he
did not express his objections in writing. Although there are no reliable
explanations for his silent dissent, it appears that throughout his career on the
Court he exhibited a strong distaste for public dissent and hence wrote few
dissenting opinions. In addition, the Church had never precisely defined its
stand on sterilization. Since most of Butler's theology came from personal
study, he might have felt unable to articulate his moral position effectively.
Moreover, the lack of scientific criticism of eugenics certainly did not supply
Butler with much non-moral ammunition. Another possible consideration was
the anti-Catholic sentiment in the United States. A dissent by Butler on moral
grounds could have been interpreted as an attempt to impose Catholic dogma
on the nation, a charge by now familiar to the modern anti-abortion move-
ment.

V. DENOUEMENT

A. Aftermath of Buck v. Bell

Carrie Buck was sterilized at the Lynchburg Colony on the morning of
October 19, 1927. She was paroled to Mrs. A.T. Newberry in February, 1928,
and formally discharged from the Colony on January 1, 1929. Carrie later
married and settled in Bland, Virginia. When last heard from in 1933, she was
"getting along well." 200

There does not seem to have been much reaction among the general
public to Buck v. Bell. The Richmond News Leader did not report the
decision. The day after the decision was delivered, the New York Times ran a
small article describing the case on page nineteen.20' Only the Lynchburg
News felt the story was important enough to merit a front-page article, but
that position was probably due to the roles several prominent local men
played in the case.202 Those articles that were written were mainly descriptive
news stories.

199. As Danelski's analysis demonstrated:
In the sixteen non-unanimous criminal cases involving issues of due process decided
during that period [1923-1939], Butler voted for the defendant 75 per cent of the time,
compared with the majority's score of 44 per cent. Voting in the same sixteen cases,
Brandeis scored 69 per cent and McReynolds 38 per cent. The fact that Butler dissented
in favor of due-process claims in eight of those cases is a measure of the intensity of his
feeling on such issues, for he abhorred the expression of dissent and frequently acqui-
esced in silence to decisions he voted against in conference. But in matters he believed
important, he recorded his dissent even though no other Justice would join him.

Id. at 181-82.
200. Letter from Dr. G.B. Arnold to Nelson Scwab (Feb. 3, 1942) (File of Carrie Buck,

supra note 98).
201. N.Y. Times, May 3, 1927, at 19, co. 1.
202. Lynchburg News, May 3, 1927, at 1.
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Nevertheless, the eugenists were very pleased by the decision, heralding
Buck v. Bell as the end of the period of experimental legislation. Harry
Laughlin, one of the participating experts, evaluated the significance of this
developmental period:

The principal result of the experimental legislation and litigation has
been to work out a legally satisfactory definition of a "potential
parent of degenerate offspring," and to supply legal procedure
which amply protects the rights of the individual, and which makes
possible the use of sexual sterilization in preventing reproduction by
certain individuals who are members of degenerate human stocks.20 3

By recognizing eugenical sterilization as a reasonable social protection and not
at variance with the supreme law of the land, the Supreme Court gave sterili-
zation the tremendous legal, and in many instances emotional, backing of the
Constitution. With such recognition, more specialists began to see sterilization
as one viable response to social disorganization.

In the legal sphere, state courts now upheld state sterilization laws on the
grounds that they were modeled after the Virginia law. 20 4 Some states began
enforcing previously dormant sterilization statutes. Other states revised their
laws to comply with the Virginia model. By 1931, thirty-two states had passed
sterilization laws and twenty-eight were still on the books.20 5 Harry Laughlin
predicted that Buck v. Bell would induce the states to pass more sweeping
measures to deal with race degeneracy and encourage further research into
human heredity.206

Despite the Supreme Court imprimatur, eugenic ideas did not get the
boost from Buck v. Bell that might have been expected. Though the number
of sterilizations in Virginia dramatically increased following Buck v. Bell, the
frequency of sterilizations in other states generally followed their pre-1927
pattern. 207 In fact, the popularity of eugenics had already begun to decline by
the time of the Supreme Court's decision in 1927. Although the more nativist
and racist elements in eugenics had waged repeated campaigns to beat degen-
erate family stocks out of the bushes and hysterically call to arms the "nor-
mal" members of society, a second group pursued genetic research and began
to piece together an understanding of the complexity of trying to manipulate
human heredity. As the eugenic scientists became more aware of the simplistic
nature of their previous assumptions, they began to disassociate themselves
from the eugenics movement.

Attempting to understand and distinguish the different types of feeble-
mindedness, genetic research shifted in the 1920's from compiling family

203. H. Laughlin, supra note 53, at 7.
204. E.g., State v. Schaffer, 126 Kan. 607, 270 P. 604 (1928). See Comment, Constitutional

Law-Legislative Naivet6 in Involuntary Sterilization Laws, 12 Wake Forest L. Rev. 1064,
1068-69 (1976).

205. O'Hara & Sanks, supra note 195, at 33-34; Burgdorf & Burgdorf, The Wicked Witch Is
Almost Dead: Buck v. Bell and the Sterilization of Handicapped Persons, 50 Temple L.Q. 995,
1000 (1977). Forty-eight states had joined the Union by 1931.

206. H. Laughlin, supra note 53, at 61.
207. A. Myerson, Eugenical Sterilization 7-21 (1936).
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histories to the study of endocrinology and blood chemistry. New findings
indicated that feeblemindedness was not simply a function of Mendelian
ratios. A new humility entered into the outlook of the eugenic researchers,
leading one scientist to point out:

[I]t is clear that the apparently final conclusions expressed some
years back are no longer tenable. The problem is a vastly more
complex one than the popular heredity chart of not so long ago
made it. Nor are we in a position at present writing to form definite
conclusions as to the degree of social menace that resides in the
marriage and parenthood of so-called feebleminded persons.208

In addition, geneticists found they had to revise their conception of "social
adequacy." They concluded that social fitness "is a matter not of one charac-
teristic or a group of characteristics, but of the whole personality makeup of
the individual. Native intelligence is only one of a number of elements that go
to make up the whole personality. ' 209  With this deeper understanding of
personality, the Binet-Simon tests, long the source of the "precision" in
eugenics, came under attack.2 10  Some researchers felt that the whole scheme
of intelligence levels based on these tests should be revised. 21'

Several of the well-known leaders of eugenics became convinced of their
errors and recanted. As early as 1918, Dr. Walter E. Fernald, who earlier had
issued a strident warning about the "menace of the feebleminded," 2 12 tried to
correct the false impressions he had created. "I never lose an opportunity to
repeat what I am saying now," Fernald said in 1918, "that we have really
slandered the feebleminded. 21 3  Henry Goddard, the man who had intro-
duced intelligence tests into the United States and had had a major influence
on the eugenics movement, also confessed his errors: "I suppose I have been
as guilty as anybody in my small way in the past in emphasizing the menace of
the feeble-minded." 2 14 Unfortunately, long after the retractions of men like
Fernald and Goddard, whose early work did much to create the popular
attitude which advanced eugenic social policy, their original work still exer-
cised great influence. It took over a decade for newer studies to overcome the
attitudes generated by the early eugenic research.

208. S. Davies, supra note 26, at 74.
209. Id. at 186-87.
210. See id. at 20.
211. One researcher observed:

The feebleminded, who have come to public attention and have actually been
known and classified as such, doubtless constitute but a small fraction of the large
number of persons with equally low intelligence who perform their tasks steadily day in
and day out, lead uneventful lives, and live decently and happily in their own limited
ways. All of which raises a question as to whether we should apply the term feeble-
minded to this army of wage-earners just because their intelligence level happens to fall
in the present classification of moron. While it is a mere matter of terminology, those
who contribute in such a large measure to the essential work of the world as does this
group should have nothing suggesting a stigma attached to them.

Id. at 204.
212. See quote accompanying note 37 supra.
213. M. Hailer, supra note 33, at 119.
214. Id. at 119.
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Most of the serious criticism of eugenic ideas was just beginning in the
1920's. The movement lingered on under the control of men who still tried to
rally support for classic eugenic programs. The marked decrease of race-
thinking among the intellectual community after 1924, however, presaged the
end of Galtonian eugenics.215 In the 1930's, thd passionately committed
leaders of eugenics died or retired and no one stepped forward to replace
them. Studies in other social sciences began to shift thought away from purely
hereditarian explanations of human behavior. Research on psychology, soci-
ology, and anthropology reinjected the environmental element into consider-
ations of human character.216 Also at this time, Americans were given a
lesson in the logical extension of eugenic ideas by Nazi Germany. More
sterilizations were performed by the Nazis in 1935 alone than in the United
States from 1907 to the present; over 200,000 persons were eventually steril-
ized. Euthanasia was added to the program in 1939, culminating in the "final
solution" of the "Jewish problem. ' 21 7 Americans, horrified by the example
of Germany, reacted against the blatant racial doctrines of eugenics.

Eugenic legislative efforts waned following Buck v. Bell notwithstanding
the constitutional foundation provided by the decision. 21 8 Only five of the
twenty-four sterilization laws effective in 1931 had been passed after the
decision. 219 Indeed, the legal community had never been united behind eu-
genic legislation. Many lawyers and jurists had doubted the wisdom of giving
eugenic programs the force of law.220 Nevertheless, the constitutional princi-
ples established in Buck v. Bell have never been overturned, although the
punitive rationale for compulsory sterilization was declared unconstitutional
by the Supreme Court in 1942.221 Though some scholars feel that Buck v.
Bell is viable law, 222 the majority suggest that the case would be overturned if
presented to the Supreme Court today.223

215. J. Higham, supra note 48, at 327.
216. K. Ludmerer, supra note 42, at 126; O'Hara & Sanks, supra note 195, at 37.
217. M. Hailer, supra note 33, at 180.
218. By 1975, one commentator could observe, "Public resentment toward eugenic steriliza-

tion coupled with the constitutional objections to the eugenic statutes, have reduced the number
of such statutes from over 30 to 24 at present." Comment, Eugenic Sterilization Statutes: A
Constitutional Re-Evaluation, 14 J. Fam. L. 280, 284 (1975). Those statutes that remain are less
often enforced. Vukowich, The Dawning of the Brave New World-Legal, Ethical, and Social
Issues of Eugenics, 1971 U. I11. L.F. 189, 219.

219. Act of March 9, 1929, 1929 Ariz. Sess. Laws ch. 44; Act of April 26, 1928, 1928 Miss.
Laws ch. 294; Act of April 22, 1931, 1931 Okla. Sess. Laws ch. 26, art. 2; Act of March 31, 1931,
1931 Vt. Acts No. 174; Act of March 5, 1929, 1929 W. Va. Acts ch. 4.

220. E.g., Boston, A Protest Against Laws Authorizing the Sterilization of Criminals and
Imbeciles, 4 J. Am. Inst. Crim. L. & Criminology 326 (1913).

221. In Skinner v. Oklahoma, 316 U.S. 535 (1942), the Court held that a law ordering the
sterilization of a person convicted three times for a crime involving "moral turpitude" was a
violation of the principle of equal protection because of the arbitrariness of the "moral turpi-
tude" standard.

222. E.g., Brown, supra note 160, at 1060 ("The Buck rule has not eroded, let alone
evaporated."); Vukowich, supra note 218, at 208-09.

223. E.g., Burgdorf & Burgdorf, supra note 205, at 1011, 1023-34; Kindregan, Sixty Years
of Compulsory Eugenic Sterilization: "Three Generations of Imbeciles" and the Constitution of
the United States, 43 Chi. Kent L. Rev. 123, 124 (1966); O'Hara & Sanks, supra note 195, at
38-41; Comment, supra note 218, at 297, 303; Comment, supra note 204, at 1071-75.
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In the final analysis, it is not precisely clear to what extent Americans in
general accepted eugenics. Segregation of the feebleminded was always more
popular than the sterilization proposals. A large segment of the population
disapproved of sterilization on humanitarian and religious grounds. The
principles of evolution had not yet been totally accepted in many areas of
the country where biblical fundamentalism was still strong. In addition, many
people thought that sterilization would tend to increase promiscuity and
spread venereal disease. More informed critics, however, worried about the
very fine line between who should and who should not be deprived of procre-
ative powers. Thus, the eugenics movement throughout its lifetime remained
at odds with many of the people it sought to protect. 24

B. Reflections on Constitutional Adjudication

The brevity of the opinion and the paucity of the usually copious refer-
ences to other cases suggest that Buck v. Bell did not involve highly controver-
sial issues for the members of the Court. The hereditarian attitudes which they
shared with a large segment of their fellow citizens 225 made the Justices
receptive to the eugenic program as it was presented to them in Buck v. Bell.
These hereditarian prejudices seemed to have dulled their critical faculties to
the point where they were blind to the many improprieties and inconsistencies
in the case before them.

First, even a superficial observation of the proceedings in Buck v. Bell
reveals a conspicuous absence of the adversarial character on which our legal
system relies to determine a certain legal "truth." For example, the essential
eugenic assumptions about the nature of man which were at the heart of the
sterilization program were never challenged by Carrie's lawyer during any of
the legal proceedings.2 26 Moreover, both lawyers in the case were friends and
involved in the movement to reform mental hospitals in Virginia.22 7 Carrie
was openly chosen to be a test case of the new Virginia law by Dr. Priddy and
Aubrey Strode. Indeed, Carrie's guardian originally appealed the sterilization
order upon the express request of Priddy and Strode.228

224. One historian of the science of genetics has summed up the essential inconsistencies of
the eugenics movement most skillfully:

In reviewing the movement one is left with a realization of the fundamental paradoxes in
eugenicists' world view: their worship of science and their sophomoric understanding of
the genetic framework upon which they based their programs; their appeal to reason and
education in trying to promote the popular acceptance of eugenic ideology and their own
passionate, irrational commitment to the eugenic program; their conviction of the
soundness of the Social Darwinistic principles of laissez faire and individualism and their
advocacy of state control as a means by which to achieve eugenic goals.

K. Ludmerer, supra note 42, at 19-20.
225. "The Bar Association's presidential addresses and the titles of papers read before it [at

the close of the nineteenth century] clearly indicate agreement with Darwin's view of the inevita-
bility of the human struggle and with Herbert Spencer's evolutionary theories of politics." A.
Mason, The Supreme Court from Taft to Burger 24 (1979).

226. See, e.g., C. Vose, Constitutional Change: Amendment Politics and Supreme Court
Litigation Since 1900, at 16 (1972) ("Buck v. Bell may confidently be denominated as a 'friendly
suit' for its complete absence of a devoted and informed critic of eugenical sterilization for insane
persons.").

227. Id. at 13-17.
228. Letter from Dr. A.S. Priddy to Caroline E. Wilhelm (Sept. 18, 1924) (File of Carrie

Buck, supra note 98).
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Second, for a case ultimately generated by a faith in scientific rationality,
Buck v. Bell was a remarkably poorly reasoned opinion. For example, Justice
Holmes wrote: "It is better for all the world, if instead of waiting to execute
degenerate offspring for crime, or to let them starve for their imbecility,
society can prevent those who are manifestly unfit from continuing their
kind." 229 Even ignoring the complete lack of evidence indicating that Carrie
Buck had criminal tendencies, how did sterilization make the criminally insane
fit for society? Presumably only inmates already "cured"-those who already
could "become self-supporting with benefit to themselves and to society,'' 230

to use Holmes's words-could be candidates for sterilization and release.
Logically, then, and by admission of the eugenists, only the possibility of
procreation kept the feebleminded in institutions. However, if a person,
though feebleminded, could beneficially live outside an asylum, what then led
Holmes to conclude that such a person's offspring probably could not?

Third, even Holmes's famous "three generations of imbeciles" declara-
tion is suspect. Many of the participants in the case assumed the feeblemind-
edness of Carrie's child, in spite of a statement to the contrary by the Red
Cross secretary.2 31 Though the child died in 1932 from measles, she "was
reported to have been very bright and had completed the second grade in
school."9

32

Fourth, there was a complete absence of evidence in the lower courts to
support the policy rationale that the United States was threatened by hordes
of mental degenerates. Yet Justice Holmes was able to dispose of the "reason-
ableness" issue involved by saying:

We have seen more than once that the public welfare may call upon
the best citizens for their lives. It would be strange if it could not call
upon those who already sap the strength of the State for these lesser
sacrifices, often not felt to be such by those concerned, in order to
prevent our being swamped with incompetence. 233

In addition, Holmes's sympathy with the eugenics ideal allowed him to draw a
tenuous analogy between compulsory vaccination and compulsory steriliza-
tion 2 34 failing to note a distinction that defeats his analogy. In the Jacobson
case cited by Holmes,2 35 the Supreme Court upheld the imposition of a
five-dollar fine for refusal to submit to a vaccination, but Holmes ignored an
important qualification made by the Massachusetts court in that case:

If a person should deem it important that vaccination should not be
performed in his case, and the authorities should think otherwise, it
is not in their power to vaccinate him by force, and the worst that

229. Buck v. Bell, 274 U.S. at 207.
230. Id. at 206.
231. See note 100 and accompanying text supra.
232. Letter from D.L. Harrell to Dr. J.E. Coogan (Oct. 26, 1942) (File of Carrie Buck, supra

note 98).
233. Buck v. Bell, 274 U.S. at 207.
234. Id.
235. Jacobson v. Massachusetts, 197 U.S. 11 (1905).
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could happen to him under the statute would be the payment of the
penalty of $5.236

Unlike Jacobson, Holmes's decision in Buck v. Bell allows the state to force a
person to submit to sterilization.

The careful observer can criticize the men involved in Buck v. Bell free
from the fear that he is indulging in historical hindsight. All of the observa-
tions and criticisms mentioned above were available to the men of the 1920's.
The elements were there for a decision in favor of Carrie Buck. However, the
intellectual and emotional predispositions of the people involved prevented
them from seriously considering such points. Though one can logically de-
scribe influences theories on the Justices and sketch the general intellectual
and social environment of the period, it is impossible to draw precise, logical
lines from causes to effects.

From the broader perspective of the role of a constitutional court, or
even of the role of "fundamental" law, the jurisprudence ascendant at the
time of Buck v. Bell is troubling. This positivist view of law, today dominating
legal thought, appears guaranteed to enhance the impact of transient psycho-
logical, sociological, and economic theories that are inappropriate to the
adjudication of fundamental, and presumably unchanging, rights. Alpheus
Mason could criticize Justices Butler, McReynolds, Van Devanter, and Suth-
erland for their failure "to re-examine basic convictions in the light of actual
conditions, ' 2 37 yet what the majority of the Buck Court believed to be the
"actual conditions" concerning the inheritability of certain traits was simply
wrong,2 38 or at least we today think so.

But what are "actual conditions" and why do they deserve to be a guide
to justice? In 1937, an American Medical Association committee reported,
"Present knowledge regarding human heredity is so limited that there appears
to be very little scientific basis to justify limitation of conception for eugenic
reasons.... There is conflicting evidence regarding the transmissibility of
epilepsy and mental disorders. ' 239  Similarly, one critic of Justice Holmes,
discussing Holmes's opinion in Buck v. Bell, observed: "Even in this case,
which involved such serious consequences, [Holmes] gave no indication of
when he might not accept legislative findings as, in effect, conclusive." ' 240

While another critic of eugenic sterilization has noted, "It is difficult to see
how a board of physicians and civil servants can make even an educated guess
as to whether the person whose record is before them will probably be the
parent of a mentally defective child." ' 24'

In short, it is hard to imagine a more dramatic change in the "felt
necessities of the time" concerning any one subject than the difference be-

236. Commonwealth v. Pear, 183 Mass. 242, 248, 66 N.E. 719, 72.(1903).
237. A. Mason, The Supreme Court: Vehicle of Revealed Truth or Power Group, 1930-1937,

at 36 (1953).
238. Kindregan, supra note 223, at 136; Comment, supra note 218, at 284-87.
239. Report of the Committee to Study Contraceptive Practices, A.M.A. Proc. 54 (1937),

quoted in Kindregan, supra note 223, at 137.
240. Rogat, supra note 178, at 285-86.
241. Kindregan, supra note 223, at 136.
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tween attitudes towards eugenics prevalent in the first decades of this century
and those of today. Paradoxically, even though those "brutal" words which
Holmes so carefully chose "have a harsh ring to them now, . . . they came
from one of the patron saints of modern civil liberties. ' 24 2 From the "men-
ace of the feebleminded," legal commentators now speak of the mentally
retarded as "a politically disadvantaged minority.12 43  Instead of being a
threat to society, "[r]etarded persons are often captives of the unfounded
expectations held of them by society." 2 44 Almost every "fact" cited by the
eugenists as a justification for coerced sterilization is now challenged.2 45

Eugenic social policy is attacked as "invidious" discrimination, akin to racial
discrimination, "based neither on what a person has done nor on anything
over which he has control. The discrimination in a eugenics program is based
solely on a person's genetic heritage."' 246 Even where sterilization is upheld, a
new rationale, similar to that heard in support of abortion, has supplanted
eugenic considerations. For example, an Oregon court concluded:

The state's concern for the welfare of its citizenry extends to
future generations and when there is overwhelming evidence, as
there is here, that a potential parent will be unable to provide a
proper environment for a child because of his own mental illness or
mental retardation, the state has sufficient interest to order steriliza-
tion.247

At bottom, the lesson of this long view of Buck v. Bell tends to be critical
of positivism and a "scientific," "rational" attitude toward law. A "funda-
mental" law which can be adapted without limit by the human mind respond-
ing to immediate "facts" can also be warped by all those influences to which
the mind, and the emotions, are susceptible. Thus:

The legal career of sterilization is ... a useful example, first, of the
law too quickly adopting a popularized scientific premise without
exposing it to adequate scrutiny, and second, of the law's conse-
quent difficulty in keeping abreast of the revisions of scientific
hypotheses. 48

The recognition of this dilemma produces a search-perhaps yearning is a
better word-for something in which to root law even by those who criticize
natural law and its modern variations.2 4  Perhaps, as some have argued, 250 a

242. Wash. Post, Feb. 27, 1980, § A, at 18, col. 1 (editorial).
243. Shaman, Persons Who Are Mentally Retarded: Their Right to Marry and Have Chil-

dren, 12 Fain. L.Q. 61, 69 (1978).
244. Id. at 84.
245. E.g., id. at 71-74. In February, 1980, the Attorney General of Virginia ordered that a

special panel study Virginia's sterilization program because it "cuts across the grain of our
sensibilities." Wash. Post, Feb. 25, 1980, § C, at 3, col. 1.

246. Vukowich, supra note 218, at 208.
247. Cook v. State, 9 Or. App. 224, 230, 495 P.2d 768, 771-72 (1972).
248. Kalven, A Special Corner of Civil Liberties: A Legal View I, 31 N.Y.U. L. Rev. 1223,

1234 (1956).
249. E.g., Ely, Foreword: On Discovering Fundamental Values, 92 Harv. L. Rev. 5 (1978).
Ely's discussion in this article also reveals the antidemocratic tendency of a nonpositivist
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modem concept of natural right is a vitally needed anchor for our jurispru-
dence. In any event, one can recall Mill's statement, "Justice is a name for
certain classes of moral rules which concern the essentials of human well-being
more nearly, and are therefore of more absolute obligation, than any other
rules for the guidance of life . . .. 1. Insofar as constitutional adjudication
is at all involved in the promulgation of principles of justice, a study of Buck
v. Bell reveals how historically relative morality becomes under a regime of
legal positivism. Or perhaps more accurately, Buck v. Bell illustrates how a
jurisprudence unanchored by any real sense of absolute obligation produces a
relative justice, dependent on the mood of the times and swayed by the
vagaries of reason: in short, a parody of justice.

approach. After applauding what he calls the "Carolene Products themes" of the Warren Court
as a "glittering crusade," id. at 8, Ely speaks of "the Carolene Products approach of identifying
the points at which our political process is undeserving of trust." Id. at 10.

250. L. Strauss, Natural Right and History (1953).
251. Mill, On the Connection Between Justice and Utility, in The Philosophy of John Stuart

Mill 391 (M. Cohen ed. 1968).


